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IN THE SUPREME COURT OF THE STATE OF IDAHO

Supreme Court Case No. 47196
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Appeal from the District Court of the First Judicial District,
in and for the County of Kootenai
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KOOTENA I COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
Location:
Judicial Officer:
Filed on:
Case Number History:
Appellate Case Number:

Duane Siercke
Plaintiff,
vs.
Analli Siercke
Defendant.

Kootenai County District Court
Meyer, Cynthia K.C.
03/09/2017
47196

CASE l:\FORMATIO'.\'

Bonds
Cash Bond
I0/7/20 I9
Counts: I

Cash Bond
7/29/20 19
Counts: I

Case Type:

$20.90

AA- All Initial District Court
Filings (Not E, F, and HI)

Posted Cash
Case 07/ 15/2019 Appealed Case Status: Supreme Court Appeal
$ I00.00
Posted Cash

CASE ASSIGNMENT

DATE

Current Case Assignment
Case umber
Coun
Date J\ssigned
Judicial Officer

CY-20 17-1996
Kootenai County District Coun
03/ 10/20 17
Meyer. Cynthia K.C.

PARTY IJ\FORMATIO,'-'

Plaintiff

Lead Attorneys
Smith, Ian Duncan
Retained

Siercke, Duane

208-765-4050(\V)
Defendant

EVENTS & ORDERS OF TII E C0t 'RT

DATE

03/09/20 17

Bolton, Katherin e Jill
Retained
208-306-3360(\V)

Siercke, Ana Iii S

ew Case Filed Other Claims
New Case Filed - Other Claims

03/09/2017

ROA - Convened Event
Filing: AA- All inilial civil case filings in District Court ofany type not listed in categories E.
F and H{I) Paid by: Smith. Ian Duncan (attorney for Siercke. Duane) Receipt number:
()()()8()5(} Dated: 3/9/2(}17 Amount: $22 /(}(} (Credit card) For: Siercke. Duane (plaintiff)

03/09/2017

ROA - Convened Event
Filing: Technology Cost - CC Paid by: Smith. Ian Duncan (altorney for Siercke. Duane)
Receipl number: ()()()8()5(} Dated: 3/ 9/ 2()/7 Amount: $3.f)() (Credit card) For: Siercke. Duane
(plaintiff)

03/09/20 17

~ Petition
Verified Complaint for Damages and Demand for Jury Trial

03/09/20 17

~ Summons Issued
Summons Issued

03/ 10/20 17

/iJ Order
PAG E I OF 14
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
Order of Disqualification Without Cause

03/10/20 17

03/ 10/2017

fflMotion
Motion To Disqualify Without Cause

Disqualification of Judge - Automatic
Disqualification OfJudge Mitchell - Automatic by PD Ian Smith

03/ 10/2017

Disqualification and Order to Reassign
Order Assigning Judge Meyer on isqualification Without Cause

06/28/201 7

ffl Affidav it of Service
Affidavit OfService - 3126117 -A.SS

06/28/2017

ffl Motion for Entry of Default
Motion For Entry Of Def ault and Partial Default Judgment

06/28/2017

't;;I Declaration
Declaration in Support of Motion for Entry of Default and Partial Default Judgment

06/30/2017

ROA - Converted Event
Filing: I I - Initial Appearance by persons other than the plaintiff or petitioner Paid by:
Bolton, K. Jill (attorney for Siercke. Ana/Ii SJ Receipt number: 0024773 Dated: 6/3012017
Amount: $136.00 (Check) For. Siercke, Ana/Ii S (defendant)

06/30/2017

ffl Notice of Appearance
Notice Of Appearance - Bolton obo AS

06/30/2017

'ff] Memorandum In Support of Motion
Memorandum in Support ofSanctions Pursuant to Rule/ I

06/30/2017

ffl Motion
Motion for Sanction Pursuant to Rule I I

06/30/20 17
07/06/2017

'ffl Order for Entry of Default
Hearing Scheduled
Hearing Scheduled (Motion 08122/20/ 7 03:00 PM) Bolton 30 min-motion for sanctions

07/06/20 17

ffl Notice of Hearing
Notice Of Hearing

07/07/2017

Hearing Scheduled
Hearing Scheduled (Motion 09/0512017 09:00 AM) Smith I hour-motion re judgment for
damages

07/10/2017

Hearing Vacated
Hearing result for Motion scheduled on 08/22/2017 03:00 PM: Hearing Vacated Bolton 30
min-motion for sanctions

07/ 10/20 17

Hearing Scheduled
Hearing Scheduled (Motion to Set Aside Default 08122120/ 7 03:00 PM) Bo/ton-30 min

07/ 10/2017

Hearing Scheduled
Hearing Scheduled (Motion 08129/20/ 7 03:00 PM) Bolton I hour-motion for sanctions

PAGE 2 OF 14
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KOOTE Al COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
08/ 07/2017

~ Notice o f Hearing
Amended Notice Of Hearing

08/07/2017

~ Affidavit in Support of Motion
Defendant's Affidavit in Support of Motion lo Set Aside Entry of Default

08/07/2017

ffl Memorandum In Support of Motion
Defendant's Memorandum In Support Of Motion to Set Aside Entry of Default

08/07/ 2017

'!!J Affidavit in Support of Motion
Affidavit of K Jill Bolton in Support of Motion to Set Aside Entry of Default

08/07/20 17

'!!j Motion

Motion to Set Aside Entry of Defaulr and Notice of Hearing
08/ 16/2017

~ Motion to Continue
Motion To Continue Hearing on Motion to Se! Aside Default

08/16/20 17

~

08/ 16/20 17

~ Affidavit in Support of Motion

Motion
Motion to Shorten Time

Declaration of Ian D. Smith in Support of Motion 10 Continue Hearing on Motion to Set Aside
Default
08/ 16/20 17

1!] Notice of Hearing
Notice Of Hearing

08/ 17/2017

~

08/17/20 17

~ Declaration

Objection
Objection to Petitioner's Motion lo Continue Hearing on Motion 10 Se! Aside Default and
Motion to Shorten Time

Declaration Of Ian D Smith In Response To Motion lo Set Aside Default
08/ 22/2017

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion to Set Aside Default scheduled on 08122/2017 03:00 PM: District
Court Hearing Held
C our/ Reporter: Diane Bolan
.\lumber of Transcript Pages for this hearing estimated: under 100 pages Bolton-30 min

08/22/20 17

CANCELED Motion Hearin g (3:00 PM) (Judicial Officer: Meyer. Cynthia K.C.)
Vacated
Bolton 30 min-motion for sanctions Hearing result for Motion scheduled on 08122120 I 7 03:00
PM: Hearing Vacated

08/22/2017

Motion to Set Aside Default (3:00 PM) (Judicial Officer: Meyer. Cynthia K.C.)
Bolton-30 min Hearing result for Motion lo Set Aside Default scheduled on 08122120 I 7 03:00
PM: District Court Hearing Held
Court Reporter: Diane Bolan
Number a/Transcript Pages for this hearing estimated: under 100 pages

08/22/2017

'f!j Response
Plaintiffs Response to Defendant's Motion for Sanctions

PAGE 3 OF 14
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KOOTENA I Cou TY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
08/22/201 7

ffl Court Minutes
Motion to Set Aside Default

08/25/ 2017

~

Order
Order To Set Aside Entry Of Default

08/29/20 17

Heari ng Held
Hearing result for Motion scheduled on 08/29120 17 03:00 PM: I-fearing Held Bolton I hourmotionfor sanctions

08/29/2017

DC Hearing Held: Court Reporter: # of Pages:
District Court Hearing Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing estimated: under I 00 pages

08/ 29/20 17

Motion Hearing (3:00 PM) (Judicia l Officer: Meyer, Cynthia K.C.)
Bolton I hour-motion/or sanctions I-fearing result for Motion scheduled on 081291201 7 ()J·OO
PM: Hearing Held

08/ 29/2017

'1!d Court Minutes
Motion/or Sanctions

09/01 /2017

09/05/20 17

I !earing Vacated
Hearing result for Motion scheduled on 09/0512017 09 ·00 AM: Hearing r'acated Smith I
hour-motion re judgment for damages
~

Answer
Answer and Counterclaim- K Ji/I Bolton obo Ana/Ii Siercke

09/05/20 17

CANCELED Motion Hearing (9:00 AM) (Judicial Officer: Meyer. Cynthia K.C.)
Vacated
Smith I hour-motion re judgment for damages Hearing result for Motion scheduled on
09105/20/ 7 09:00 AM: Hearing Vacated

09/06/201 7

Hearing Scheduled
Hearing Scheduled (Scheduling Conference /0103/201 7 03 00 PM)

09/10/20 17

ROA - Converted Event
***********New File Created :/2 ************

09/ 11 /20 17

ffl Orde r
Order For Pretrial Scheduling Conference

09/ 11/ 20 17

~

09/22/20 17

ffl Answer

Notice
Notice of Filing Scheduling Farm - Bolton

Plaintiffs Reply to Counterclaim
I 0/02/20 17

'1!l Response
Petitioner's Scheduling Form

10/03/2017

Hearing Vacated
JIearing result for Scheduling Conference scheduled on I 0/03/2() 17 03: 00 PM: I-fearing
J'acated

I 0/03/20 17

CANCELED Scheduling Conference (3:00 PM) (Judicial Officer: Meyer. Cynthia K.C. )

PAG E 4 OF 14
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KOOTENAI COUNTY DIST RI CT COURT

CASE SUMMARY
CASE No. CV-2017-1996
l'aca1ed
Hearing resul! for Scheduling Conference scheduled on I ()/()312() I 7 03:()() PM: Hearing
Vacaled
I 0/03/2017

1!l Notice of Vacating Hearing

I 0/04/2017

Hearing Scheduled
I/earing Scheduled (Pre-Trial Conference 05118/2()18 (}/·3() PM)

I 0/04/20 17

Hearing Schedu led
Hearing Scheduled (Jury Trial Scheduled ()6/2512018 09:()() AM) 5 day 1ricil

10/10/2017

t] order
Order For Mediation

I 0/ 10/20 17

t] order
Notice 0/Trial And Pretrial Conference Selling And Pretrial Order

10/ 17/2017

~ Statement
Plaintiffs Proposed Mediat ors

10/ 17/ 2017

~ Statement
Defendant's Proposed Media/ors

10/ 26/20 17

ffl Notice
Notice of Change of Firm and Address Change- K Jill Bo/ion

I 0/31 /2017

r:lorder
Mediation Order

12/ 19/20 17

'f!l Notice of Service
Notice OfService

03/05/2018

~ Subpoena Issued
Subpoena Duces Tecum Issued

03/05/ 2018

~

04/02/20 18

~ Witness Disclosu re

otice
Notice ofSubpoena Duces Tecum

Plainriffs Reb1111al £:xperl Wi1ness Disclosure
04/20/20 18

~ Acknowledgment
Pursuanl To Ule !6(K)(7)0RCP Regarding Case S1atus I Mediation

05/07/2018

Scanned

05/18/20 18

CANCELED Pre-trial Conference ( I :30 PM) (Judicial Officer: Meyer, Cynthia K.C.)
l'aca1ed

05/22/2018

~ Pre-trial Conference (3 :00 PM)

05/22/2018

'ffl Court Minutes

(Judicial Officer: Meyer. Cynthia K.C.)

PAGE 5 OF 14
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KOOTENA I COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
05/29/20 18

~ Notice of Service

05/29/201 8

ffl Motion
Motion In limine Re: Defendant's Experl Witness

05/30/20 18

ffl Notice of Service
Of Defe ndanl's Amended Discovery Responses

05/3 1/2018

'ffl Motion
Defendant's Motion in limine Re Plaintiff's "Rebut/al Expert" Testimony

05/3 1/ 2018

~

06/0 1/2018

1!] Notice of Hearing

06/06/20 18

~ Opposition to

otice of Hearing

Response to Mo/ion in limine
06/06/2018

ffl Response
Defendant's Response to Plainlifj's .\1otion in limine

06/ 11/20 18

~ Witness List
Plaintiff's

06/11 /2018

~ Exhibit List/Log
Plaintiff's

06/ 11 /2018

ffl Notice
Notice of Filing Defendam 's Exhibit list

06/ 11 /2018

ffl Notice
Notice ofService of Defendanl's Exhibits

06/11 / 2018

~ Witness List
Defendant's Wilness Lisi

06/ 13/2018

Motion in Limine (9:00 AM) (Judicial Officer: Meyer. Cy nthia K.C.)
Bolton-JO min

06/ 13/20 18

Motion in Limine (9:00 AM) (Judicial Officer: Meyer. Cynthia K.C.)
Smith

06/13/20 18

~ Court Minutes

06/ 18/20 18

~ Miscellaneous
Proposed Jury Ins/rue/ions

06/ 18/20 18

1!] objection
To Defe ndanl's Exhibils

06/ 18/2018

PAGE 6 OF 14
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV-2017-1996
~

Objection
Objection to Defendant's Witnesses

06/20/20 18

~

Motion
Defendant's Motion to Permit Video Testimony or. Alternatively to Admil Prior Testimony
Pursuant to IRE 80-l{b)(/)

06/ 20/20 18

1!'.l Motion

10

Shorten Time

Defendant's
06/20/20 18

ffl Objection
Defendant's Objections to Plaintiffs Proposed Jury Ins /ructions

06/22/20 18

~ Exhibit List/Log
Amend Exhibit Lisi

06/22/20 18

~ 1 otice of Service
No1ice ofService

06/25/2018

CANCELED Jury Trial (9:00 AM) (Jud icial Officer: Meyer. Cynthia K.C.)
Vacated
5 day trial

06/25/20 18

~

06/ 25/2018

~

06/27/2018

~

07/05/ 20 18

~

07/ 13/20 18

~

CANCELED Scheduling Conference ( I :30 PM) (Judicial Officer: Meyer. Cynth ia K.C.)
Vacated

07/29/20 18

~

Objection
to Motion to Reconsider

07/31/20 18

~

Order
Granting Plaintiffi Mo/ion In Limine

08/02/20 18

~Reply
lo Plaintiffs Objection

08/07/20 18

ffl Scheduling Conference (3:00 PM) (J udic ia l Officer: Meyer. Cynthia K.C. )

08/07/20 18

Motion for Reconsideration (3:00 PM) (J udicial Offi cer: Meyer. Cynthia K.C.)
80/1011-20 min

Order
Limiting Plaintiffs Rebullal Exper/ Testimony
otice
of Unavailable Dales

Motion
to Reconsider
otice of Hearing
on Defendant's Motion to Reconsider

PAGE 7 OF 14
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KOOTENA I COUNTY DISTR ICT CO RT

CASE SUMMARY
CASE No. CV-2017-1996
08/07/20 18

~ Court Minutes
Court Reporter Diane Bolan

08/ 14/2018

1!] Order
Notice of Trial and Pretrial Conference Setting and Pretrial Order

08/28/20 18

1!J Notice
ofChange of Address

09/30/2018

~

09/ 30/2018

1!] Memorandum In S upport of Motion

Motion
to Amend Plaintiff's Reply to Counterclaim

to Amend Plaintiff's Reply to Counlerclaim
I 0/15/20 18

~

10/29/20 18

1!J Notice of Hearing

Mot ion
Jo Amend Pre-Trial Order

on Motion 10 Amend Reply and Pretrial Order
11/05/20 18

ffl Notice of Hearing
- Motion to Amend ///2()/ 18 @ 3:()()pm

11 /06/2018

ffl Motion
lo Amend Answer and Counterclaim

11/06/20 18

ffl Objection
to Plaintiff's Motion to Amend Reply

11 / 12/2018

10

Counterclaim

~ Objection
To Defendant's Motion To Amend Answer & Counterclaim

11 /20/2018

ffl Motion to Amend (3:00 PM) (Judicial Officer: Meyer. Cynthia K.C.)
Smilh-counterclaim and pretrial order

11 /20/2018

11 /20/20 18

Motion Hearing (3:00 PM) (Judicial O ffi cer: Meyer, Cynthia K.C.)
Bolton 30 min-counter motion and objeclion to motion to amend

ffl Court Minutes
I I 12()/ 18 Motion 10 Amend Counterclaim and Pretrial Order

11 /26/2018

'!!] Notice
Supplemental Notice of Retained Expert Witness

12/05/20 18

'ffl Order
Denying Plaintiff's Motion lo Amend

12/05/20 18

ffl Moti on
Defendant's Motion/or Priorily Trial Selling

12/13/20 18

fflorder

PAGE 8 O F 14
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K OOTENAI

Cou

'TY DISTRICf

Co

RT

CASE SUMMARY
CASE No. CV-2017-1996
Granting Priority Trial Selling

12/ 13/2018

~ Answer and Counterclaim
First Amended Answer and Counterclaim - K.Jill Bolton

0 1/23/2019

ffl Motion
in Limine to Exclude Plaintiff's Expert Witness

0 1/25/20 19

~

02/ 12/20 19

~Motion
to Exclude Defendant's Expert Witness

02/ 12/20 19

~O~jection
to Defendant's Motion in Limine Re: Plaintiff's Expert Witness Disclosures

02/ 14/2019

1!J Witness Disclosure

oticc of Hearing
on Defendant's Motion in Limine

Second Supplemental

02/ 14/20 19

~ Response
to Plaintiffs Motion to Exclude Defendant's Expert Witness

02/19/2019

02/20/2019
02/20/201 9

02/20/2019

CANCELED Pre-trial Conference (3:00 PM ) (Jud icial Officer: Meyer. Cynthia K.C. )
Vacated

'!!] Pre-trial Conference (3:00 PM)

(Judicial Officer: Meyer. Cynthia K.C.)

Motion in Limine (3:00 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Bolton-JO min

~ Court Minutes
02120120 I 9 Pretrial Conference

03/01 /20 19

~ Subpoena Issued
- Officer A. Caiafa

03/0 1/2019

~ Subpoena Issued
- Officer .J. Gillmore

03/0 1/20 19

~ Subpoena Issued
- Vickie Arriaga-Thorne

03/0 I/2019

ffl Subpoena Issued
-Jodi Shana

03/0 I/201 9

1!J Subpoena Issued
- Officer N. Herbig

03/0I /2019

ffl Subpoena Issued
- Janice Shano

PAG E 9 OF 14
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Koon:NA I COUNTY DISTRICT COURT

CASE SUMMARY
CASE No . CV-2017-1996
03/0 I/20 19

~ Subpoena Issued
- Heather Rehil-Crest

03/01 /2019

ffl Subpoena Issued
- Deputy

03/0 1/2019

f-1.

Ballman

1!) Su bpoena Issued
- Deputy E. Creighton

03/0 l /20 19

1!j Subpoena Issued
- Ronda IVestcoll

03/0 1/2019

~ Subpoena Issued
- Albert Crook

03/0 1/2019

~ Subpoena Issued
- Deputy C. Ragan

03/01 /20 19

~ Subpoena Issued
- Barbara Mace-Tucker

03/04/2019

~ Affidavit of Service
AC 2128119

03/04/2019

~ Affidavit of Service
Campbell 21281/ 9

03/04/20 19

~ Affidav it of Service
TJ 2128119

03/04/20 19

~ Affidavit of Service
Ballman 2128119

03/04/20 19

~ Affidavit of Service
Brooke 2128119

03/04/20 19

'I!] Affidavit of Service
Al 2128119

03/04/2019

~ Affidavit of Service
RS 313119

03/04/20 19

'f!l Exhibit List/Log
Plaintiff's Second Amended Exhibit list

03/04/20 19

1!J Witness List
Plaintiffs Amended Witness list

03/05/20 19

1!J Affidavit of Service
ofSubpeona-03/05120/9 TC LPC

PAGE 10 OF 14
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KOOTENA I COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
03/06/20 19

1!] Affidavit of Service
Albert Crook

03/06/20 19

~ Affidavit of Service
Deputy C Ragan

03/06/20 19

1!] Affidavit of Service
Dr. Heather Rehil-Cresl

03/06/20 19

1!] Affidavit of Service
Officer A. Caiafa

03/06/2019

~ Affidavit of Service
Officer N. Herbig

03/06/2019

~ Affidavit of Service
Dr. Ronda Westco/1

03/06/20 19

ffl Affidavit of Service
Officer J. Gillmore

03/06/20 19

'ffl Affidavit of Service
Vickie Arriaga-Thorne

03/ I I/20 19

ffl Affidavit of Service
- Janel Shana

03/ 11/20 19

~ Affidavit of Service
-Jodi Shana

03/ I I /20 19

ffl Affidavit of Service
ofSubpeona-03111/2019 DLR obo IDHW

03/ 13/20 19

~ Notice of Fi ling Under Seal
Documents Submilled Under Seal

03/ 13/20 19

i'1J Notice of Filing Under Seal
Documents Submilled Under Seal

03/ 13/2019

~ Affidavit of Service
ofSubpeona-031I 2120 I 9 Deputy HB

03/ 13/20 19

'f!l Affidav it of Service
ofSubpeona-03/ 12120 I 9 BMT

03/ 13/20 19

~Objection
and Motion lo Quash Plaintiff's Subpoena Duces Tecum

03/ 14/20 19

ffl Notice of Hearing
- K. Jill Bolton

PAGE 11 OF 14
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV-2017-1996
03/ 14/20 19

~ Motion to Shorten Time

03/ 14/20 19

~ Acceptance of Service
Deputy£. Creighron

03/ 15/2019

~Order
Shorrening Time

03/ 18/2019

Motion Hearing (8:30 AM) (Judicial Officer: Meyer. Cynthia K. C.)
Bolton-objection and motion to quash subpoena duces tecum

03/ 18/20 19

Jury Trial (9:00 AM) (Judicial Officer: Simpson, Benjam in R.)
5 days

03/ 18/20 19

'!!d Court Minutes
031181/9 Motion to Quash Subpoena

03/ 18/2019

ffl Court Minutes
03 ! 8119 Jury Trial Day I-no court reporrer

03/ 19/2019

ffl Court Minutes
03 19 119 Jury Trial Day 2-no courr reporter

03/20/ 20 19

~ Court Minutes
03120119 Jury Trial Day 3-no court reporter

03/2 1/ 20 19

ffl Court Minutes
0312 I I 19 Jury Trial Day 4-no court reporter

03/22/20 19

~ Court Minutes
031221/9 Jury Trial Day 5-no court reporter

03/22/2019

ffl rinal Jury Instructions

03/22/2019

~ Verdict form

04/05/2019

~

04/05/20 19

~ Memorandum of Costs & Attorney Fees

04/ 10/20 19

~ Judgment

04/ 10/2019

Motion
Motion for award of Allorney Fees and Costs

Petition Granted (Judicial Officer: Meyer, Cynthi a K.C. )
Comment()
Party (Siercke. Duane: Siercke. Analli S)
Monetary/Property Award
In Favor Of: Siercke, Duane
Against: Siercke, Analli S
Entered Date: 04/ 10/2019
C urrent Judgment Status:
Status: Active
Status Date: 04/1 0/20 19
Monetary Award:

PAGE 12 OF 14
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Koon 'Al Cou 'TY DISTRIC T COURT

CASE SUMMARY
CASE NO. CV-2017-1996
Amount: $25.000.00
Interest Bearing
04/ 10/20 19
04/22/20 19

Civi l Disposition Entered

~ Motion
for New 7i-ial & to Stay Proceedings

04/23/20 19

1!J

04/ 24/20 19

ffl Notice of Hearing

ot ice of Hearing

Amended Notice of Hearing on Motion/or New Trial
05/09/20 19

ffl

otice of Hearing
on Motion /or New Trial

05/ 14/20 19

CANCELED Motion Hearing (9:00 AM) (Judicial Officer: Sim pson. Benjamin R.)
Vacated
Bolton-new trial and stay proceedings

05/16/20 19

CANCELED Motion Hearing (9:00 AM) (Judicial Officer: Simpson, Benjamin R.)
Vacated
Bolton-new trial and stay proceedings

05/27/20 19

ffl Response
to Defendant's Motion/or New Trial

06/03/20 19

06/03/ 20 19

Motion Hearing ( 11 :00 AM) (Judicial Officer: Simpson. Benjamin R. )
Bolton-new trial and stay proceedings

1!'l Court M inutes (Judicial Officer: Simpson. Benjamin R.)
Motion/or New Trial

06/2 1/20 19

ffl order
On Defendant's Motion For New Trial

07/03/ 20 19

1!J Notice of Hearing

07/15/ 20 19

~ Not ice of Appeal

07/ 15/ 20 19
07/17/20 19

Appeal Fi led in Supreme Court

1!'l objection
to Allorneys Fees and Costs

07/ 18/ 20 19
07/24/20 19

07/24/20 19

1!J Amended

otice of Appeal

Motion for Attorney Fees and Costs (3:00 PM) (Judicial Officer: Meyer. Cynth ia K.C.)
Smith-2() min

~ Court Minutes (Jud icial Officer: Meyer. Cynthia K.C. )
07124119 Motion/or Anorney Fees and Costs

07/24/20 I 9

'1!j Orde r
PAGE 13 OF 14
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KOOTENA I COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-1996
Conditionally Dismissing Appeal

07/29/2019
08/05/201 9

Bond Posted - Cash
~Order
Withdrawing Conditional Dismissal

08/ 12/2019

~ Amended otice of Appea l
Second Amended Notice ofAppeal from Civil Judgment

08/15/20 19

~ Order (Judicial omcer: Carey. George D. )
Re: A fforneys Fees and Costs

I0/07/20 19
10/08/20 19

Bond Posted - Cash
~Order
Granting Court Reporler's Motion for Extension of Time

10/24/20 19

't!I Transcript Lodged
Fl~Ai\"CIAL I NFOR\IAT ION

DATE

Defendant Siercke. Analli S
Total Charges
Total Payments and Credits
Balance Due as of 11/1/2019

265.00
265.00
0.00

Plaintiff Siercke. Duane
Total Charges
Total Payments and Credits
Balance Due as of 11 / 1/20 19

224.00
224.00
0.00

Attorney of Reco rd Bolton, Katherine Jill
Civil Cash Bond Account Type Balance as of 11 / 1/2019

100.00

Attorney of Record Bolton, Katherine Jill
Civil Cash Bond Account Type Balance as of 11/1 /20 19

20.90

PAG E 14 OF 14
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IAN D. SMITH
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019
Telephone: (208) 765-4050
Facsimile: (208) 765-9089
Idaho State Bar No. 4696
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17- \

Plaintiff,

Cf/ ~

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL

vs.
ANALLI S. SIERCKE,

Defendants.

COMES NOW, the above-named Plaintiff, DUANE M. SIERCKE (hereinafter:
"Plaintiff'), by and through his Attorney of Record, IAN D. SMITH, and for cause of
action against the above-named Defendant, ANALLI S. SIERCKE (hereinafter:
"Defendant"), hereby complains and alleges as follows.
CV-2017-1996
PETN

Petition
656617
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DAMAGES AND DEMAND FOR
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PARTIES, PERSONAL JURISDICTION,
SUBJECT MATTER JURISDICTION AND VENUE

1.
At all times relevant hereto, the Plaintiff has been a resident of the County of
Kootenai, State of Idaho.

2.
At all times relevant hereto, the Defendant has been a resident of the County of
Kootenai, State of Idaho.
3.

At all times relevant hereto, the acts alleged herein took place in the County of
Kootenai, State of Idaho.
4.
The above-entitled Court has personal jurisdiction over the Parties named
herein, has subject matter over the allegations made herein and venue is proper before
the above-entitled Court.
GENERAL ALLEGATIONS

5.
On the 23rd day of 23, 2005 the Plaintiff and the Defendant married.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL

-2-
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6.
During their marriage, two children were born to the Plaintiff and the Defendant.

7.
On March 7, 2016, the Defendant intentionally and knowingly fabricated a
scenario in which she claimed the Plaintiff was physically abusing her in the presence
of their two minor children.

8.
The Plaintiff did not physically abuse the Defendant in the presence of their two
minor children on March 7, 2016, and has never physically abused the Defendant.

9.
The Defendant knows that the Plaintiff did not physically abuse her on March 7,
2016, and the Defendant knows that she has never been physically abused by the
Plaintiff.

10.
On March 7, 2016, the Defendant contacted 911 and falsely stated to the 911
operator (hereinafter: "911 Operator") that the Plaintiff had physically abused her. The
Defendant knew said allegations were false.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL

-3-
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11.
On March 7, 2016, the Defendant falsely stated to two responding law
enforcement officers (hereinafter: "Police Officers") that the Plaintiff had physically
abused her. The Defendant knew said allegations were false.
12.
On March 7, 2016, the Plaintiff was arrested and charged with Domestic Battery
in the Presence of a Child in Kootenai County Case No. CR-2016-4466 (hereinafter:
"Criminal Case") , as a direct and proximate result of the Defendant's false statements
to the 911 Operator and the Police Officers. A no-contact order was entered in the
Criminal Case which prohibited the Plaintiff from having any contact with the 2 minor
children.
13.
On March 10, 2016, the Defendant filed an action for divorce from the Plaintiff in
Kootenai County Case No. CV-16-2133 (hereinafter: "Divorce Case"). In the Divorce
Case, the Defendant sought primary custody of the two minor children.
14.
While the Divorce Case was pending an Order for a parenting time schedule was
entered therein wherein the Plaintiff was permitted certain parenting time with the two
minor children.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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15.
On June 6, 2016, the Criminal Case against the Plaintiff was dismissed on the
Motion of the State.

16.
On the September 29, 2016, the Defendant initiated a Domestic Violence
Protection proceeding against the Plaintiff in Kootenai County Case No. CV-16-7200
(hereinafter: "Domestic Violence Case").

17.
In a sworn affidavit in the Domestic Violence Case, the Defendant repeated the
same false allegations, which allegations the Defendant knew to be false, that she
made to the 911 Operator and the two Police Officers on March 8, 2016.

18.
In a sworn affidavit in the Domestic Violence Case, the Defendant asserted
additional false allegations about the Plaintiff, which the Defendant knew to be false,
including:

A.

The Plaintiff disciplined one minor child by sitting on his chest, impairing
the minor child's ability to breath and terrifying the minor child;

B.

That the Plaintiff threatened the Defendant with his car by driving at her as
she was trying to drive away, and;

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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C.

That the Plaintiff was stalking the Defendant.
19.

In the Domestic Violence Case, the Defendant sought an Order awarding her
custody of the two minor children and awarding the Plaintiff no visitation, thereby taking
the Plaintiff's parenting time away from him that was awarded in the Divorce Case.

20.
On September 29, 2016, as a direct and proximate result of the false allegations
made by the Defendant, which allegations the Defendant knew to be false, the Court
entered an ex-parte Order (hereinafter: "Original Order") against the Plaintiff in the
Domestic Violence Case.
21.

The Original Order did not prohibit the Plaintiff from continuing his visitation with
the two minor children as awarded in the Divorce Case.

22.
On September 30, 2016, the Defendant filed an Application for a Modification of
the Original Order making false allegations against the Plaintiff, that the Defendant
knew to be false, including:

A

The Plaintiff had physically and emotionally harmed one minor child;

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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B.

The Plaintiff disciplined one minor child by sitting on his chest, impairing
the minor child's ability to breath and terrifying the minor child;

C.

One minor child is terrified of unsupervised visitation with the Plaintiff

23.
On September 30, 2016, as a direct and proximate result of the Defendant's
false allegations, which allegations the Defendant knew to be false, an Amended Order
was entered wherein the Plaintiff's parenting time with the two minor children was
suspended.

24.
On October 7, 2016, after a full hearing on the matter, the entire Domestic
Violence Case against the Plaintiff was dismissed due to insufficient evidence.

25.
On or after March 7, 2016, the Defendant told the school counselor that the
Plaintiff had physically abused her on March 7, 2016.
FIRST CAUSE OF ACTION
SLANDER

Each and every allegation set forth above is hereby incorporated herein by this
reference.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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26.
The information which the Defendant passed to the 911 Operator, the Police
Officers, the Counselor and the Court impugned the honesty, integrity, virtue and
reputation of the Plaintiff.

27.
The information which the Defendant passed to the 911 Operator, the Police
Officers, the Counselor and the Court was false.

28.
The Defendant knew said information was false.

29.
The Plaintiff was arrested and charged with a criminal offense as a result of the
false information the Defendant passed to the 911 Operator and the Police Officers.

30.
The Plaintiff was unable to communicate with his two minor children for
approximately five months as a result of the false information the Defendant passed to
the Court during which time the Defendant attempted to alienate the two minor children
from the Plaintiff.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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31.
The Plaintiff has suffered damages as a result of the slanderous statements
made by the Defendant in an amount in excess of $10,000.00 to be proven at trial.
SECOND CAUSE OF ACTION
ABUSE OF PROCESS
Each and every allegation set forth above is hereby incorporated herein by this
reference.
32.
The Defendant intentionally and willfully initiated the Domestic Violence judicial
proceeding against the Plaintiff.

33.
The allegations made by the Defendant in intentionally and wilfully initiating the
Domestic Violence Case against the Plaintiff were false.

34.
The Defendant had an ulterior and improper purpose in intentionally and wilfully
initiating the Domestic Violence Case against the Plaintiff.

35.
The Defendant's ulterior and improper purpose in intentionally and wilfully
initiating the Domestic Violence Case against the Plaintiff was to gain an advantage
VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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•
over the Plaintiff in the Divorce Case and to gain sole legal and physical custody of the
two minor children so that the Defendant could move with the children to Brazil.

36.
The Plaintiff has suffered damages as a result of the Defendant's abuse of
process, which cannot be compensated in the Domestic Violence Case or the Divorce
Case, in an amount in excess of $10,000.00 to be proven at Trial.
THIRD CAUSE OF ACTION
WRONGFUL CIVIL PROCEEDINGS

Each and every allegation set forth above is hereby incorporated herein by this
reference.
37.

The Defendant initiated the Domestic Violence Case against the Plaintiff.

38.
The Domestic Violence Case was dismissed in favor of the Plainitff.

39.
The Defendant was the Petitioner in the Domestic Violence Case.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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40.

The Defendant maliciously, intentionally and willfully brought the Domestic
Violence Case against the Plaintiff as a means to obtain an advantage in the Divorce
Case.
41.

The Defendant had personal knowledge that the allegations made against the
Plaintiff in the Domestic Violence Case were false and that there was no probable
cause that the events as described by the Defendant in the Domestic Violence Case
ever occurred.

42.
The Plaintiff suffered damages as a result of the wrongful civil proceedings in an
amount in excess of $10,000.00 to be proven at Trial.
ATTORNEY FEES
43.

The Court should award the Plaintiff his reasonable attorney fees and costs
incurred herein pursuant to Idaho Code §12-120, §12-121, Rule 54(d)(1) of the Idaho
Rules of Civil Procedure, and any and all other Statutes, Court Rules or Judicial
decisions which permit the Court to enter an award of attorney fees and costs.

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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DEMAND FOR JURY TRIAL

The Plaintiff, hereby demands a trial, by jury, on all issues herein pursuant to
Rule 38(b) of the Idaho Rules of Civil Procedure.
NOTICE OF INTENT TO SEEK PUNITIVE DAMAGES

The Plaintiff hereby provides notice to the Defendant that the Plaintiff intends to
amend of the pleading herein to include a claim for punitive damages pursuant to Idaho
Code §6-1604.
WHEREFORE, the Plaintiff prays for the following relief:

1.

Judgment against the Defendant in an amount greater than $10,000.00,
as to be proven at trial for Slander;

2.

Judgment against the Defendant in an amount gr~ater than $10,000.00,
as to be proven at trial for Abuse of Process;

3.

Judgment against the Defendant in an amount greater than $10,000.00,
as to be proven at trial for Wrongful Civil Proceedings;

4.

Judgment for the Plaintiff's reasonable attorney fees and costs incurred
herein;

5.

Post-judgment interest on any Judgment entered herein at the highest
rate allowed by law;

6.

Post-judgment costs for the collection any Judgment entered herein, and;

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL
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•
7.

For such other and further relief as the Court deems just and equitable
under the circumstances.

DATED this

~
;2.._j day of February, 2017.

IAN D. MITH
Attorney for Plaintiff

VERIFICATION

State of Idaho
County of Kootenai,

)
) ss.
)

DUANE M. SIERCKE, being first duly sworn, deposes and says:
That I am the Plaintiff named above, that I have read the foregoing Verified
Complaint for Damages and Demand for Jury Trial, I know the contents thereof, and I
state the same to be true and correct to the best of my knowledge.

DUANE M. SIERCKE
SUBSCRIBED AND SWORN to before me this

t. re!.

ruary, 2017.

Notary P blic for Idaho
0.,A., .11~
Residing at:
Commission Expiring:/~/ ( I
I

VERIFIED COMPLAINT FOR
DAMAGES AND DEMAND FOR
JURY TRIAL

- 13 -

Page 28

Sep.5.2017 1:25PM
'

•

•

No. 4687

P. 1/11

rJf

NORTH IDAHO FAMILY LAW, PLLC

402 W. Idaho Avenue
Coeur d'Alene. ID
83 814
Telephone: (208) 667-7050
Facsimile: (208) 667-7669
Betsy Black ISBN: 6790
K. Jill Bolton ISBN: 5269
Jacob Allington ISBN. 10205
ecert@nifamilylaw.com
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
Plaintiff,

CASE NO. CV-2017-1996

VS.

ANSWER AND COUNTERCLAIM

ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)
Defendant.

COMES NOW, Defendant, ANALLI S. SIERCKE, n/k/a SALLA ("Salla"), by and
through her Attorney of record, K. Jill Bolton of NORTH IDAHO FAMILY LAW, PLLC, and

answers the Plaintiff, DUANE M. SIERCKE's, Verified Complaint for Damages filed on March
9, 2017

as

follows:
I.

The Defendant denies each and evexy allegation of the Venfied Complaint fot Dam.ages

unless specifically admitted herein.
ANSWER AND COUNTERCLAIM
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ANSW
Answer
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II.
The Defendant admits Paragraphs 1, 2, 4, 6, 13, 14, 15, 16, 21, 25, 32, 37, 38, 39 of the
Verified Complaint for Damages.

III.
The Defendant denies Paragraphs 3, 5, 7, 8, 9, 10, 11, 17, 19, 22, 23, 24, 26, 27, 28, 30,

31, 33, 34, 35, 36, 40, 41, 42, 43 of the Verified Complaint for Damages.
IV.
The Defendant admits in part and denies in part Paragraph 12 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that Plaintiff was arrested and charged
with Domestic Battery in the Presence of a Child and that a no contact order was entered in the

criminal case which prohibited the Plaintiff from having any contact with the 2 minor children.
The Defendant denies that she made any false statements to the 911 Operator or the Police
Officers.
V.

The Defendant admits in part and denies in part Paragraph 18 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that she supplied a sworn affidavit in the
Domestic Violence Case. The Defendant denies that assertions made in her affidavit were
knowingly false.

VI.
The Defendant admits in part and denies in part Paragraph 20 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that Coun entered an ex-pane order. The
Defendant denies that she made any false allegations in support of the issuance of said ex-parte
ANSWER AND COUNTERCLAIM
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order.
VII.

The Defendant admits in part and denies in part Paragraph 22 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that she applied for a modification of the
domestic violence protection order. The Defendant denies that she made any false allegations in
support of the issuance of said ex-parte order.

VIII.
The Defendant admits in part and denies in part Paragraph 29 of Plaintiffs Verified.
Complaint for Damages as follows: Defendant admits that Plaintiff was arrested and charged
with a criminal offense. The Defendant denies that this resulted from false information she

passed to the 911 Operator and the Police Officers.

COUNTERCLAIM

COMES NOW, the above-named Defendant, Analli S. Siercke, n/kJa Salla (Salla), by
and through her attorney of record, K. Jill Bolton. and for cause of action against the abovenamed Plaintiff, Duane M. Siercke (Siercke), hereby complains and alleges as follows.

Patties, Personal Jurisdiction, Subject Matter
Jurisdiction and Venue
I.

At all times relevant hereto, Salla has been a resident of the County of Kootenai, State of
Idaho.
ANSWER ANl> COUNTERCLAIM
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Il

At all times relevant hereto. Siercke has been a resident of the County of Kootenai. State
ofldaho.

III.
At all times relevant hereto, the acts alleged herein took place in the County of Kootenai,
State of Idaho.
IV.
The above-entitled Court has personal jurisdiction over the Parties named herein, has
subject matter jurisdiction over the allegations made herein and venue is proper in the aboveentitled Court.

General Allegations
V.
Salla was born and raised in B:ta:2:il. Siercke was bo1n and raised in Idaho.

VI.
During the 1992 through 1993 school year, Salla became a foreign exchange student at
Kellogg High School in Kellogg, Idaho. Salla and Siercke became acquainted at Kellogg High
School during this school year.

VII.
In 2004, Siercke reached out to Salla in Brazil, travelled there, and proposed marriage to
her. Sana accepted Siercke's proposal.
VIII.
Salla and Siercke were married on April 23, 2005.
ANSWF.Il .A.ND COUNTERCLAIM
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IX.

After their .marriage the parties lived together in Coeur d'Alene, Idaho lllltil their divorce
in 2016.

X.
During their marriage, two children were born to the parties.
XI.
During their marriage, Siercke initiated a pattern and practice of violence, the threat of
violence, mental and emotional abuse and a dynamic of power and control (hereinafter "domestic
abuse") against Salla.
XII.
Siercke' s domestic abuse agrunst Salla included, but was not limited to: limiting and
attempting to limit Salla's contacts with individuals outside their home, ~ch as her family in

Brazil, potential friends and neighbors in the United States; sabotaging Sall a' s efforts to gain
independence through education and work; and placing a tracking device on her computer to
track and control her web usage.

XIII.
Siercke's domestic abuse against Salla included, but was not limited to: explosive
outbursts in their home, degrading name calling in front of their children, burning her pe1·sonal
diary, and convincing her that they would lose their children if she reported his abuse to law
enforcement authorities.
XIV.
Between their marriage in 2005 and March 7, 2016, Sicrckc' s domestic abuse involved
ANSWER AND COUNTERCLAIM
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unwelcome, harmful and hurtful physical violence that included, but was not limited to:
intentionally slan:uning Salla's foot in their car door and screaming at her to get out of the way,

kicking her out of the bed, causing her to fall on the floor, throwing a book across the room and
striking her on the back. physically grabbing her arms, head and hair, and unwelcome and
unconsented sexual contact.
XV.

On March 7, 2016, Siercke became aggressive with Salla when Salla advised Siercke that

she had enough of his domestic abuse and that they needed to discuss divorce and custody of the
children. During their argument concerning divorce, Siercke intentionally battered Salla by
grabbing her in an angry and violent manner and without her permission. Siercke's contact with
Salla was unlawful, hannful and offensive.
XVI.
On March 10, 2016, Salla initiated a divorce action against Siercke.

XVII.
On November 15, 2016, the parties, by stipulation, obtained a Judgment and Decree of

Divorce.

XVIII.
Siercke continued with his domestic abuse against Salla during and after their divorce by
engaging in extreme and outrageous conduct that included driving his car at Salla during an
exchange of the parties' children, emotionally and physically abusing the parties' minor children,
showing up at Salla's separate residence uninvited, standing in front of her balcony and staring
up at her from the street, and sending unwelcome, abusive and demeaning messages to Sana.
ANSWER AND COUNTERCLAIM
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XIX.
After their divorce, Siercke continued with his domestic abuse through harassing
comments and economic harassment by filing a civil complaint against her and falsely alleging

that she fabricated her public reports of Siercke' s domestic abuse.

First Cause of Action:
Battery

Each and ever:y allegation set forth above is incorporated herein by this reference.
XX.

The contact Siercke made with Salla on March 7, 2016 was intentional and unpcrmittcd.
XXI.
The contact Siercke made with Salla was unlawful, hannful and offensive.
XXII.

Salla has suffered damages from Siercke's battery of her on March 7, 2016 in an amount

in excess of $10,000.00 to be proven at trial.

Second Cause of Action:
Intentional Infliction of Emotional Distress

Each and ever:y allegation set forth above is incorporated herein by this reference.
XXIII.
Between their marriage in 2005 and up to and including the filing of this complaint,
Siercke · s panem and practice of domestic abuse against Salla was intentional and reckless.
ANSWER AND COUNTERCLAIM
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XXIV.
Between their marriage in 2005 and up to and including the filing of this complaint,

Siercke's pattern and practice of domestic abuse against Salla was extreme and outrageous.
XXV.

As a direct and proximate cause of Siercke's extreme and outrageous conduct involving a

pattern and practice of domestic abuse, Salla has suffered severe emotional distress.
XXVI.

Salla has suffered damages from Siercke's intentional infliction of emotional distress in
an amount in excess of $10,000.00 to be proven ar trial.

Attorney Fees

XXVII.
The Comt should award the Defendant her reasonable attorney fee$ and costs incuned
hereinpur.suant to Idaho Code§§ 12-120, 12-121, Rule 54(d)(l) of the Idaho Rules of Civil

Procedure. and any and all other Statutes, Court Rules or Judicial decisions which permit the
Court to enter an award of attorney fees and costs.

Demand for Jury Trial
The Defendant hereby demands a trial by jury on all issues herein pursuant to Rule 38 of
the Idaho Rules of Civil Procedure.

ANSWER AND COUNTERCLAIM
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Intent to Seek Punitive Damages
The Defendant he:teby provides notice to the Plaintiff that Defendant intends to seek

amendment of her pleadings herein to include a claim for punitive damages pursuant to Idaho
Code§ 6-1604.

Wherefore, the Defendant prays for the following relief:
I. Judgment against the Plaintiff in an amount greater than $10,000 as to be proven for
Battery;
2. Judgment against the Plaintiff in an amount greater than $10,000 as to be proven for

Intentional Infliction of Emotional Distress;
3. Judgment for Defendant's reasonable anomeys' fees and costs incurred herein;
4. Post-judgment interest on any Judgment entered herein at the highest rate allowed by

law;
5. Post-judgment costs for the collection on any Judgment entered herein; and
6. For such other and further relief as the Court deems just and equitable under the

circumstances.

~:!J:--

DATED this-~~~-- day of September 2017.

~- - ~
' ~. ~,,.t:::-/

Attorne::i:::
. Jill ol n

A.NSWER AND COUNTERCLAIM
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VERIFICATION

STATE OF IDAHO
County of Kootenai

)
) ss.
)

I, ANALLI SALLA, being first duly sworn upon oath, deposes and state as follows:
I am the Defendant in the foregoing action. I have read the foregoing Verified Answer
and Counterclaim and I believe the contents thereof to be true and correct to the best of my
information, knowledge and belief

ANAriltr

ANSWER AND COUNTERCLAIM
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CERTIFICATE OF SERVICE

5

I HEREBY CERTIFY that on the
day of September, 2017, caused to be
served a true and correct copy of the foregoing by the method indicated below, and addressed to
the following:

Ian D. Smith
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

ANSWER AND COUNTERCLAIM

[ ] U.S. Mail
[ ] Hand Delivered
[X] Facsimile to: (208) 765-9089
[ ] Overnight Ma.ii
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From: Ian Smith

Fax: (208) 765-9089

To: Kootenai Fax

Fax: (20BJ 446-1188
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IAN D. SMITH
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019
Telephone: (208) 765-4050
Facsimile: (208) 765-9089
Idaho State Bar No. 4696
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17-1996
Plaintiff,
PLAINTIFF'S REPLY TO
COUNTERCLAIM

vs.

ANALLI S. SIERCKE,
Defendant.

COMES NOW, the above-named Plaintiff, DUANE M. SIERCKE (hereinafter:
"Plaintiff"}, by and through his Attorney of Record, IAN D. SMITH, and hereby provides
the following response to the Counterclaim filed by the above-named Defendant,

ANALU S. SIERCKE (hereinafter: "Defendant").

PLAINTIFF'S REPLY TO
COUNTERCLAIM

- 1-
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From: Ian Smith

Fax: /208) 765-9089

To: Kootenai Fax

Fal<: /208J 446-1188

Page 2 of 4 0912212017 1:48 PM

REPL Y TO COUN TERC LAIM

im is hereb y
each and every allegation set forth in the Defen dant's Countercla
denied unless specifically admitted herein.

1.
I, ll, Ill, IV, V, VI,
The Plaintiff admits the allegations contained within Paragraphs
VII, VIII, IX, X, XVI and XVll.

2.
XI, XII, XIII, XIV,
The Plaintiff denie s the allegations contained within Paragraphs

XV, XVIIIXIX, XX, XXI, XXII, XXIIIXXIV, XXV, XXVI and XXVII.
3.
in the defen se of
The Plaintiff has incurred reasonable attorn ey fees and costs
Order Requiring the
the Defendant's Counterclaim and the Court Should Enter an
fees and costs incurred
Defen dant to reimburse the plaintiff said reasonable attorney
herein.
WHE REFO RE, the Plaintiff prays for the following relief:

1.

ice and that
That the Defendant's Counterclaim be dismissed, with prejud
the Defen dant take nothing thereunder, and;

2.

and costs
That the court awards the Plaintiff's reasonable attorney fees
incurred herein.

PLAINTIFF'S REPLY TO
COUNTERCLAIM
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From: Ian Smith

.

.

To: Kootenai Fax

Fax: (208) 765-9089
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Fax: (2081446-1188
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-
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DATED \hit

um ctay of ~gust, 2017.
Wlo.SMl~--Attorney for Plaintiff
VERIFICATION

State of Idaho
CouRty of Kootenai,

)

) ss.
)

sworn, dep oBe
DUA NE M. SIE RKE , bei1g first duty

S and says:

I have· read the foregoing Response to
That I am the Plaintiff named above. that
and I state the same to be true and correct
Counterclaim, I know the contena thereof,
to the be&t of my knowledge.

lh 0

DUANE M. SIERCKE

)\!

SUSSCRIBED AND SWORN to before me

~t ,,, ,,, 2017.

_.--

.

P. at f o r ~ ::t:t::>
comm Ion ex p~ · 'If /l(ti':

Notary
id•
Rea

PLAINTIFF'S ftal LY TO

/

1
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From: Ian Smith

Fax: (208) 765-9089

To: Kootenai Fax

Fax: (208/ 446-1188

Page 4 of 4 09/22/2017 1:48 PM

CERT IFICA TE OF SERVICE
d a true and
I hereby certify that on the?; ), ~ay of September, 2017, I cause
d as indicated below,
correc t copy of the foregoing docum ent to be served by the metho
and addre ssed to the following:

K. Jill Bolton
Attorn ey at Law

[ ] Hand-delivered
[ l Regular U.S. Mail
[] Certified U.S. Mail
[ ] Overn ight Mail
[X] Facsimile To: 208-6 67-76 69
[) I n t e r - o f f ~ - -

IAN D. SMIT H
Attorn ey at Law

PLAINTIFF'S REPLY TO
COUNTERCLAIM
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Electronically Filed
6/11/2018 2:32 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Katherine Hayden, Deputy Clerk

IAN D. SMITH
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID. 83816-3019
Telephone: (208) 765-4050
Facsimile: (208) 765-9089
Idaho State Bar No. 4696
lanSmithLaw@gmail.com
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17-1996

Plaintiff,
PLAINTIFF'S EXHIBIT LIST

vs.
ANALLI S. SIERCKE,

Defendant.

COMES NOW, the above-named Plaintiff, DUANE M. SIERCKE (hereinafter:
"Plaintiff'), by and through his attorney of record, IAN D. SMITH, and hereby provides
the attached Exhibit List to the Court and the above-named Defendant ANALLI S.
SIERCKE.

PLAINTIFF'S EXHIBIT LIST

-1-
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DATED this 11 th day of June, 2018.

IAN D. SMITH
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that on the 11 th day of June, 2018, I caused a true and correct
copy of the foregoing document to be served by the method as indicated below, and
addressed to the following:
iCourt

K. Jill Bolton
Attorney at Law

IAN D. SMITH
Attorney at Law

PLAINTIFF'S EXHIBIT LIST

-2-
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
Exhibit List
Plaintiff's Attorney:

Case Name:

IanD. Smith

Duane Siercke

Defendant's Attorney:

vs.
Analli Siercke

Jill Bolton
Courtroom Deputy:

Trial Dates:

Docket No.:

CV-17-1996

6/25/18 - 6/29/18
Court Reporter:

Presiding Judge:

Cynthia Meyer
.

Party Offering Exhibits:

Plaintiff
Instructions
Plaintiff's Exhibits are to be numbered and listed numerically, Defendant's are to be by alphabet and listed alphabetically. Place the
date of trial and case number on each exhibit label on each exhibit.
□

□

Compfote only the Exhibit Number, Stipulation, Objection, and Description Columns.

□

A stipulation to the admission of the exhibit, should be indicated by marking the Stipulation column with "ADM... A partial stipulation
should be indicated by an abbreviation indicating the nature of the stipulation, e.g. authenticity (AUTH), foundation (FND), relevance
(REL), business record exception (BRE). Jfno stipulation has been reached then leave blank.
□ Objections should be noted by abbreviation or by reference to Idaho Rules of Evidence, e.g. Relevance (REL or 402).
□ More detailed instructions may be obtained from the Deputy Clerk and are provided with tbe accompanying materials.
Exhibit
Number

1

Date
Offered

Stipulation

Objection

Ruling
(for
use by
Court)

Description

Notes
(for use by
Court)

911 audio of Defendant calling in alleged Dom Batt

2

Audio made by Defendant of alleged Dom Batt

3

Defendant's "Domestic Violence History"

4

Deputy Ballman in-car video

5

Deputy Ballman Report

6

Criminal Complaint CR-16-4466

7

Det Campbell Report
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Exhibit
Number

Date
Offered

Stipulation

Objection

Description

Ruling
(for
use by
Court)

Notes
(for use by
Court)

8
Dismissal ofCR-16-4466
9

Petition for Protection Order CV-16-7200

10

Protection Order CV-16-7200

11

Application for Modification of Protection Order

12

Amended Protection Order

13

Order Dismissing Protection Order

14

Phone Screenshot

15

Phone Records

16

House Floor Plan

17

Exchange Video 8/17/l 6 pick up

18

Exchange Video 8/17/16 drop off

19

Exchange Video 8/20/16 pick up

20

Exchange Video 8/20/16 drop off

21

Exchange Video 8/24/16

22

Exchange Video 8/27/16 pick up

23

Exchange Video 8/27/l 6 drop off

24

Exchange Video 9/7/16

25

Exchange Video 9/9/16

26

Exchange Video 9/11/16

27

Exchange Video 9/17/l 6

28

Exchange Video 9/14/16

29

Exchange Video 9/21/16

30

Exchange Video 9/28/16 drop of£'protection order

31

Exchange Video 10/16/16 pick up
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Exhibit
Number

Date
Offered

Stipulation

Description

Objection · Ruling
(for
use by
Court)

32

Attorney Fees

33

Counseling Costs - Cutting

34

Counseling Costs - Ledford

Notes
(for use by
Court)

35
36
37
38
39
40
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Electronically Filed
6/11/2018 4:50 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Elizabeth Floden, Deputy Clerk

K. JILL BOLTON
BOLTON LAW, PLLC
401 E. Front Avenue, Suite 213
Coeur d'Alene, Idaho 83814
Telephone: (208) 306-3360
Facsimile: (208) 519-3974
ISBN: 5269
reception@kjboltonlaw.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
CASENO. CV-2017-1996
Plaintiff,
NOTICE OF FILING

vs.
ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)

Defendant.

COMES NOW Petitioner, ANALLI S. SIERCKE, (n/k/a AN ALLI SALLA), by and through her
Attorney ofrecord, K. Jill Bolton of the law firm BOLTON LAW, PLLC, and submits for filing
in the above-captioned matter the following documents:
1. DEFENDANT'S EXHIBIT LIST

DATED this 11 th day of June, 2018.

~
Attorney for Petitioner

NOTICE OF FILING

-I-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11 th day of June, 2018, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Ian D. Smith
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

NOTICE OF FILING

[ ] U.S . Mail
Hand Delivered
L J Facsimile to: (208) 765-9089
[ ] Overnight Mail
J>o] E-served: IanSmithLaw@gmail.com
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

Exhibit List
Plaintiffs Attorney:

Case Name:

Ian D. Smith
Duane Siercke
vs.
Analli Siercke

Defendant's Attorney:

K. Jill Bolton
Courtroom Deputy:

Trial Dates:

Docket No.:

CV-2017-1996

June 25-June 29, 2018
Court Reporter:

Presiding Judge:

Cynthia Meyer
Party Offering Exhibits:

Defendant
Instructions
□

Plaintifrs Exhibits are to be numbered and listed numerically, Defendant's are to be by alphabet and listed alphabetically. Place the
date of trial and case number on each exhibit label on each exhibit.
□ Complete only the Exhibit Number, Stipulation, Objection, and Description Columns.
□ A stipulation to the admission of the exhibit, should be indicated by marking the Stipulation column with "ADM". A partial stipulation
should be indicated by an abbreviation indicating the nature of the stipulation, e.g. authenticity (AUTH), foundation (FND), relevance
(REL), business record exception (BRE). Ifno stipulation has been reached then leave blank.
□ Objections should be noted by abbreviation or by reference to Idaho Rules of Evidence, e.g. Relevance (REL or 402).
□ More detailed instructions may be obtained from the Deputy Clerk and are provided with the accompanying materials.
Exhibit
Number

A
B
C
D

E
F
G

Date
Offered

Stipulation

Objection

Ruling
(for
use by
Court)

Description

Notes
(for use by
Court)

911 Audio -Analli call (0:00) &Duane call (17: 15), LEO
(32:00) (03/7/16) (38: 10)
911 Call Transcript
Photographs of Analli Salla' Injuries (03/16)
Victim (Analli) audio of incident (03/07/16)
Transcript of Victim (Analli) Audio recording
Deputy Ballman - Audio Recording of (03/07/16) Incident
Transcript of Audio Recording of Incident
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Exhibit
Number

H
I
J

K

L
M
N

0

p
Q
R

s
T

u
V

w
X

Date
Offered

Stipulation

Objection

Description

Ruling
(for
use by
Court)

Video- In Custody Transport of Plaintiff (03/07/16) (23:28))
Dpty. Ballman Probable Cause Declaration (03.08.16)
03 .07 .16 Incident Reports - Deputy Ballman 01.16.16 - Incident Report -Deputy Ziegler
Criminal Complaint
DVPO Petition
Amended DVPO Petition
Letter from Safe Passage
Protection Order - Certified Copy 09/30/16
Ronny Semko white board photograph
Analli's Psych Eval. Rehil-Crest - 07/28/16
Duane's Psych Eval. -Rehil-Crest 07.28.16
Judgment of Divorce 11.15.16
Stipulation to Entry of Decree of Divorce 11.11.16
Police Report O1.16.16
Order Re: Contempt 03.12.18
Duane-handwritten note re: turning off Analli's phone

y

Text messages from Duane to Analli

z

Duane - emails/text messages re: forfeiting parenting time

aa

bb
cc
dd
ee

Notes
(for use by
Court)

Analli - Handwritten Note to Duane O1.18.16
Affidavit of Jodi Sbano - 06.03.17
Affidavit of Janice Sbano - 06.07 .17
Affidavit of Dr. Rhonda Westcott
Barbara Mace Tucker, M.S.W., L.C.S.W. -client session
notes 02/17/ 16 - 03/01118 & diagnostic assessment/social
history records
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Exhibit
Number

ff
gg

hh
ii
jj
kk

11
mm
nn

Date
Offered

Stipulation

Objection

Description

Ruling
(for
use by
Court)

Notes
(for use by
Court)

Vicki Arriaga-Thome, MSW, LMFT - counselor records for
Analli Salla
Justin Siercke Psychological Evaluation
Forensic Expert Witness Report
Psychological Evaluations of Analli Conducted by Dr. Wexler
Dr. Wexler's Curriculum Vitae
Books by Dr. David Wexler
Biography of Dr. David
Wexler
Text Message 03.07.16
Application for re-entry to North Idaho College
Documentation of Duane and Justin's relationship

00

pp
qq

rr
ss
tt

Dr. Wexler's Domestic
Violence Charts
Justin Siercke visit with Dr. Rhonda Westcott
Emails - Duane's infidelity
CDAPD Incident Report - Officer Caiafa and Officer
Gillmore
CDAPD Incident Report Officer Herbig
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Electronically Filed
6/18/2018 11:02 AM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Tiffany Wade, Deputy Clerk

IAN D. SMITH
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019
Telephone: (208) 765-4050
Facsimile: (208) 765-9089
Idaho State Bar No. 4696
lanSmithLaw@gmail.com
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17-1996

Plaintiff,
PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS

vs.
ANALLI S. SIERCKE,

Defendant.

COMES NOW, the above-named Plaintiff, DUANE M. SIERCKE (hereinafter:
"Plaintiff''), by and through his attorney of record, IAN D. SMITH, and hereby provides
the attached Proposed Jury Instructions to the Court, and the above-named Defendant
ANALLI S. SIERCKE.

PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS

-1-

Page 54

DATED this 18th day of June, 2018.

Attorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of June, 2018, I caused a true and correct
copy of the foregoing document to be served by the method as indicated below, and
addressed to the following:
K. Jill Bolton
Attorney at Law

iCourt

Attorne at Law

PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS

-2-
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Plaintiffs Proposed Instruction No. 1
IDJI 1.20.1 - Burden of Proof- Preponderance of Evidence
When I say that a party has the burden of proof on a proposition, or use the expression "if you
find" or "if you decide," I mean you must be persuaded that the proposition is more probably true
and not true.
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INSTRUCTION NO.
When I say that a party has the burden of proof on a proposition, or use the expression "if you
find" or "if you decide," I mean you must be persuaded that the proposition is more probably true
and not true.
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Plaintiff's Proposed Instruction No. 2
The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if statements made by the Defendant Analli Siercke, nka: Salla, and putative that the Plaintiff
engaged in a criminal offense.
Barlowv. International Harvester, Inc., 95 Idaho 881,522 P.2d 1102, 1117 (1974).
Yoakum v. Hartford Fire Ins. 129 Idaho 171 923 P.2d 416 (1996)
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INSTRUCTION NO.
The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if statements made by the Defendant Analli Siercke, nka: Salla, impute that the Plaintiff engaged
in a criminal offense.
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Plaintiff's Proposed Instruction No. 3
A battery is any:
(a) Willful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the
other; or
(c) Unlawfully and intentionally causing bodily harm to an individual.
18-903. BATTERY DEFINED.
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INSTRUCTION NO. 3

A battery is any:
(a) Willful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the
other; or
(c) Unlawfully and intentionally causing bodily harm to an individual.
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Plaintiff's Proposed Instruction No. 4
A household member who commits a battery, as defmed in section 18-903, Idaho Code, against
another household member which does not result in traumatic injury is guilty of a misdemeanor
domestic battery.
18-918(3)(b)
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INSTRUCTION NO.
A household member who commits a battery, as defined in section 18-903, Idaho Code, against
another household member which does not result in traumatic injury is guilty of a misdemeanor
domestic battery.
18-918(3)(b)

Page 63

Plaintiffs Proposed Instruction No. 5
"Household member" means a person who is a spouse, former spouse, or a person who has a
child in common regardless of whether they have been married or a person with whom a person
is cohabiting, whether or not they have married or have held themselves out to be husband or
wife.

18-918(l)(a)
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INSTRUCTION NO.
"Household member" means a person who is a spouse, former spouse, or a person who has a
child in common regardless of whether they have been married or a person with whom a person
is cohabiting, whether or not they have married or have held themselves out to be husband or
wife.
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Plaintiff's Proposed Instruction No. 6
A first conviction under this subsection (3) is punishable by a fine not exceeding one thousand
dollars ($1,000) or by imprisonment in a county jail not to exceed six (6) months, or both.
18-918(3)(c)
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INSTRUCTION NO.
A first conviction under this subsection (3) is punishable by a fine not exceeding one thousand
dollars ($1,000) or by imprisonment in a county jail not to exceed six (6) months, or both.
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Plaintiffs Proposed Instruction No. 7
The maximum penalties provided in this section shall be doubled where the act of domestic
assault or battery for which the person is convicted or pleads guilty took place in the presence of
a child. For purposes of this section, "in the presence of a child" means in the physical presence
of a child or knowing that a child is present and may see or hear an act of domestic assault or
battery. For purposes of this section, "child" means a person under sixteen (16) years of age.
18-918(4)
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INSTRUCTION NO. 7
The maximum penalties provided in this section shall be doubled where the act of domestic
assault or battery for which the person is convicted or pleads guilty took place in the presence of
a child. For purposes of this section, "in the presence of a child" means in the physical presence
of a child or knowing that a child is present and may see or hear an act of domestic assault or
battery. For purposes of this section, "child" means a person under sixteen (16) years of age.
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Plaintiffs Proposed Instruction No. 8
Defamation is the communication of false information which tends to impugn the
honesty, integrity, virtue or reputation of the person about whom the statement is made, or
exposes that person to public hatred, contempt or ridicule.
Libel is a form of defamation. Libel is the communication of defamatory information by
written words, or by some form that has the characteristics of written words.
Slander is a form of defamation by any other means.
Comment:
Gough v. Tribune-Journal Co., 73 Idaho 173, 177,249 P.2d 192 (1952). Restatement (Second) of
Torts,§ 568(1); Restatement (Second) of Torts,§ 568(2).
Whether a given incident is libel or slander is a question of law for the court. Use such parts of
this instruction as may be necessary to inform the jury for the purposes of the case at bar.
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INSTRUCTION NO.
Defamation is the communication of false information which tends to impugn the
honesty, integrity, virtue or reputation of the person about whom the statement is made, or
exposes that person to public hatred, contempt or ridicule.
Libel is a form of defamation. Libel is the communication of defamatory information by
written words, or by some form that has the characteristics of written words.
Slander is a form of defamation by any other means.
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Plaintiffs Proposed Instruction No. 9
Battery and Domestic Battery are crimes.
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INSTRUCTION NO.
Battery and Domestic Battery are crimes.
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Plaintiffs Proposed Instruction No. 10
The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if statements made by Analli Siercke, nka: Salla, impute that the Plaintiff Duane Sierke engaged
in a criminal offense.

Barlow v. Int'! Harvester, Inc., 95 Idaho 881,522 P.2d 1102, 1117 (1974).
Yoakum v. Hartford Fire Ins., 129 Idaho 171, 923 P.2d 416 (1996).
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INSTRUCTION NO.

The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if statements made by Analli Siercke, nka: Salla, impute that the Plaintiff Duane Siercke engaged
in a criminal offense.
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Plaintiffs Proposed Instruction No. 11
In order to prove a claim of defamation, the Plaintiff Duane Siercke has the burden of proving
each of the following elements;
I.

The Defendant Analli Siercke, nka: Salla, communicated information concerning the
Plaintiff Duane Siercke to others; and

2.

The information imputed that Plaintiff Duane Siercke had committed a crime; and

3.

The information was false.
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INSTRUCTION NO

In order to prove a claim of defamation, the Plaintiff Duane Siercke has the burden of proving
each of the following elements;
1.

The Defendant Analli Siercke, nka: Salla, communicated information concerning the
Plaintiff Duane Siercke to others; and

2.

The information imputed that Plaintiff Duane Siercke had committed a crime; and

3.

The information was false.
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Plaintiffs Proposed Instruction No. 12
On Plaintiff Duane Siercke's claim of Defamation against the Defendant Analli Siercke, nka:
Salla, the Plaintiff Duane Siercke has the burden of proof on each of the following propositions:

1.

That Defendant Analli Siercke, nka: Salla, communicated information concerning
Plaintiff Duane Siercke to others; and

2.

The information imputed that Plaintiff Duane Siercke had committed a crime, and;

3.

The information was false.

You will be asked the following questions about Plaintiff Duane Siercke's claim of Defamation
on the jury verdict form:
Question No. 1: Did the Defendant Analli Siercke, nka: Salla, defame Plaintiff Duane Siercke?
Answer to Question No. 1:

Yes [ ]

No [ ]

If you find from your consideration of all the evidence that each of these propositions has been
proved, then you should answer the question "yes." If you find from your consideration of all of
the evidence that any of these propositions has not been proved, then you should answer the
question "no. 11
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INSTRUCTION NO.
On Plaintiff Duane Siercke's claim of Defamation against the Defendant Analli Siercke, nka:
Sa11a, the Plaintiff Duane Siercke has the burden of proof on each of the following propositions:
1.

That Defendant Analli Siercke, nka: Salla, communicated information concerning
Plaintiff Duane Siercke to others; and

2.

The information imputed that Plaintiff Duane Siercke had committed a crime, and;

3.

The information was false.

You will be asked the following questions about Plaintiff Duane Siercke's claim of Defamation
on the jury verdict form:
Question No. 1: Did the Defendant Analli Siercke, nka: Salla, defame Plaintiff Duane Siercke?
Answer to Question No. 1:

Yes [ ]

No [ ]

If you find from your consideration of a11 the evidence that each of these propositions has been
proved, then you should answer the question "yes." If you find from your consideration of all of
the evidence that any of these propositions has not been proved, then you should answer the
question "no."
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Plaintiff's Proposed Instruction No. 13
On Plaintiff Duane Siercke's claim of Wrongful Civil Proceedings against the Defendant Analli
Siercke, nka: Salla, the Plaintiff Duane Siercke has the burden of proof on each of the following
propositions:
1.

A Domestic Violence Protection Order Case was brought against the Plaintiff Duane
Siercke, and;

2.

The Domestic Violence Protection Order Case terminated in favor of the Plaintiff Duane
Siercke, and;

3.

Defendant Analli Siercke, nka: Salla, prosecuted the Domestic Violence Protection Order
Case against the Plaintiff Duane Siercke, and;

4.

Defendant Analli Siercke, nka: Salla, prosecuted the Domestic Violence Protection Order
Case against the Plaintiff Duane Siercke with malice, and;

5.

There was no probable cause to support the Domestic Violence Protection Order Case,
and;

6.

The Plaintiff Duane Siercke suffered damages as a result of Defendant Analli Siercke,
nka: Salla, prosecuting the Domestic Violence Protection Order Case against him.

You will be asked the following questions on the jury verdict form:

1,,
Question No.--r:Did the Defendant Analli Siercke, nka: Salla, bring Wrongful Civil Proceedings
against the Plaintiff Duane Siercke? Answer to Question No. JI: Yes [ ] No[ ]

9-.
If you find from your consideration of all the evidence that each of these propositions has been
proved, then you should answer the question "yes." If you find from your consideration of all of
the evidence that any of these propositions has not been proved, then you should answer the
question "no."

Page 80

INSTRUCTION NO.
On Plaintiff Duane Siercke's claim of Wrongful Civil Proceedings against the Defendant Analli
Siercke, nka: Salta, the Plaintiff Duane Siercke has the burden of proof on each of the following
propositions:
1.

A Domestic Violence Protection Order Case was brought against the Plaintiff Duane
Siercke, and;

2.

The Domestic Violence Protection Order Case terminated in favor of the Plaintiff Duane
Siercke, and;

3.

Defendant Analli Siercke, nka: Salta, prosecuted the Domestic Violence Protection Order
Case against the Plaintiff Duane Siercke, and;

4.

Defendant Analli Siercke, nka: Salla, prosecuted the Domestic Violence Protection Order
Case against the Plaintiff Duane Siercke with malice, and;

5.

There was no probable cause to support the Domestic Violence Protection Order Case,
and;

6.

The Plaintiff Duane Siercke suffered damages as a result of Defendant Analli Siercke,
nka: Salla, prosecuting the Domestic Violence Protection Order Case against him.

You will be asked the following questions on the jury verdict form:
Question No. 2: Did the Defendant Analli Siercke, nka: Salla, bring Wrongful Civil Proceedings
against the Plaintiff Duane Siercke? Answer to Question No. 2: Yes [ ] No[ ]

If you find from your consideration of all the evidence that each of these propositions has been
proved, then you should answer the question "yes." If you find from your consideration of all of
the evidence that any of these propositions has not been proved, then you should answer the
question "no."
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Plaintiffs Proposed Instruction No. 14
There can be no "probable cause" if the person making the allegations knows that the allegations
are not true and that their claim is based on false testimony.
Shanahan v. Gigray, 131 Idaho 664,962 P.2d 1048 (1998)
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INSTRUCTION NO.
There can be no "probable cause" if the person making the allegations knows that the allegations
are not true and that their claim is based on false testimony.
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Plaintiffs Proposed Instruction No 15
"Malice" and "maliciously" mean the desire to annoy or injure another or the intent to do a
wrongful act.
LC. 18 101(4). The words "malice" and "maliciously" import a wish to vex, annoy, or injure
another person, or an intent to do a wrongful act, established either by proof or presumption of
law.
The definition of "malice" in LC. s 18 101 (4) leaves no room for an interpretation of the term to
include negligence. State v. Nastoff, 124 Idaho 667,862 P.2d 1089 (Ct. App. 1993).
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INSTRUCTION NO.
"Malice" and "maliciously" mean the desire to annoy or injure another or the intent to do a
wrongful act.
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Plaintiffs Proposed Instruction No. 16
On Plaintiff Duane Siercke's claim of Abuse of Process against the Defendant Analli Siercke,
nka: Salla, the Plaintiff Duane Siercke has the burden of proof on each of the following
propositions:
1.

Defendant Analli Siercke, nka: Salla, had an ulterior, improper purpose in prosecuting
the Domestic Violence Protection Order Case against the Plaintiff Duane Siercke, and;

2.

The prosecution of the Domestic Violence Protection Order Case by Defendant Analli
Siercke, nka: Salla, against the Plaintiff Duane Siercke was a willful act by Defendant
Analli Siercke, nka: Salla, and;

3.

The use of the Domestic Violence Protection Order Case against Plaintiff Duane Siercke,
was not proper in the regular conduct of the proceeding as it was prosecuted in an attempt
to prevent Plaintiff Duane Siercke from exercising parenting time with his children
pursuant to a valid child custody order, and;

4.

The Plaintiff Duane Siercke suffered damages as a result of Defendant Analli Siercke,
nka: Salla, prosecuting the Domestic Violence Protection Order Case against him.

You will be asked the following questions on the jury verdict form:
Question No. 3: Did the Defendant Analli Siercke, nka: Salla, commit Abuse of Process against
the Plaintiff Duane Siercke? Answer to Question No.3: Yes [ J No [ J
If you find from your consideration of all the evidence that each of these propositions has been
proved, then you should answer the question "yes." If you find from your consideration of all of
the evidence that any of these propositions has not been proved, then you should answer the
question "no."

Badell v. Beeks, 115 Idaho 101, 765 P.2d 126 (1988)
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INSTRUCTION NO.
On Plaintiff Duane Siercke's claim of Abuse of Process against the Defendant Analli Siercke,
nka: Salla, the Plaintiff Duane Siercke has the burden of proof on each of the following
propositions:
I.

Defendant Analli Siercke, nka: Salta, had an ulterior, improper purpose in prosecuting
the Domestic Violence Protection Order Case against the Plaintiff Duane Siercke, and;

2.

The prosecution of the Domestic Violence Protection Order Case by Defendant Analli
Siercke, nka: Salla, against the Plaintiff Duane Siercke was a willful act by Defendant
Analli Siercke, nka: Salta, and;

3.

The use of the Domestic Violence Protection Order Case against Plaintiff Duane Siercke,
was not proper in the regular conduct of the proceeding as it was prosecuted in an attempt
to prevent Plaintiff Duane Siercke from exercising parenting time with his children
pursuant to a valid child custody order, and;

4.

The Plaintiff Duane Siercke suffered damages as a result of Defendant Analli Siercke,
nka: Salla, prosecuting the Domestic Violence Protection Order Case against him.

You will be asked the following questions on the jury verdict form:
Question No. 3: Did the Defendant Analli Siercke, nka: Salla, commit Abuse of Process against
the Plaintiff Duane Siercke? Answer to Question No.3: Yes [ ] No [ ]
If you find from your consideration of all the evidence that each of these propositions has been
proved, then you should answer the question "yes." If you find from your consideration of all of
the evidence that any of these propositions has not been proved, then you should answer the
question "no."
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Plaintiffs Proposed Instruction No. 17
DUANE M. SIERCKE,
Plaintiff,
VS.

ANALLI S. SIERCKE, nka: SALLA,
Defendant.
CASE NO. CV-17-1996

We, the Jury, answer the special interrogatories as follows:
Question No. 1: Did the Defendant Analli Seircke, nka: Salla, defame Plaintiff Duane Siercke?
Answer to Question No. I: Yes [ ] No [ ]
Question No. 2: Did the Defendant Analli Seircke, nka: Salla, bring wrongful civil proceedings
against Plaintiff Duane Siercke?
Answer to Question No. 2: Yes [ ] No [ ]
Question No. 3: Did the Defendant Analli Seircke, nka: Salla, commit abuse of process against
Plaintiff Duane Siercke?
If you answered Question No. 1, Question No. 2 and Question No. 3 "No," you are done. Sign
the verdict as instructed and advise the Bailiff. If you answered Question No. I, Question No. 2
or Question No. 3 "Yes", continue to the next question.

Instruction for Question No. 4: You will reach this question if you have found that Defendant
Analli Seircke, nka: Salla, defamed Plaintiff Duane Siercke, brought wrongful civil proceedings
against Plaintiff Duane Siercke or committed abuse of process against Plaintiff Duane Siercke.
Question No. 4(A): If you have found that Defendant Analli Seircke, nka: Salla, defamed
Plaintiff Duane Siercke, what is the total amount of damage sustained by the Plaintiff Duane
Siercke as a result of being defamed by Defendant Analli Seircke, nka: Salla?
Answer to Question No. 4(A):
A.

We assess Plaintiff Duane Siercke damages as a result of being defamed by
Defendant Analli Seircke, nka: Salla to be: $ _ _ _ _ _ _ _ _ __
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Question No. 4(B): If you have found that Defendant Analli Seircke, nka: Salla, brought
wrongful civil proceedings against Plaintiff Duane Siercke, what is the total amount of damage
sustained by the Plaintiff Duane Siercke as a result of being defamed by Defendant Analli
Seircke, nka: Salla?
Answer to Question No. 4(B):
A.

We assess Plaintiff Duane Siercke damages for Defendant Analli Seircke, nka:
Salla, bringing wrongful civil proceedings against Plaintiff Duane Siercke as
follows:
1.

Economic damages as defined in the Instructions:
$ _ _ _ _ _ _ _ _ _ _ _ _ __

2.

Non-economic damages, as defined in the Instructions:
$ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Question No. 4(C): If you have found that Defendant Analli Seircke, nka: Salla, committed abuse
of process against Plaintiff Duane Siercke, what is the total amount of damage sustained by the
Plaintiff Duane Siercke as a result of Defendant Analli Seircke, nka: Salla committing abuse of
process?
Answer to Question No. 4(C):
A.

We assess Plaintiff Duane Siercke damages for Defendant Analli Seircke, nka:
Salla, committing abuse of process against Plaintiff Duane Siercke as follows:

I.

Economic damages as defined in the Instructions:

2.

Non-economic damages, as defined in the Instructions:

$ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

$ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Dated this _ _ day of June, 2018

Foreperson
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Juror

Juror

Juror

Juror

Juror

Juror

Juror

Juror

Juror

Juror
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Electronically Filed
6/20/2018 11:55 AM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Lisa Dixon, Deputy Clerk

K. JILL BOLTON
BOLTON LAW, PLLC
401 E. Front Avenue, Suite 213
Coeur d'Alene, Idaho 83814
Telephone: (208) 306-3360
Facsimile: (208) 519-3974
ISBN: 5269
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
Case No. CV-2017-2996
Plaintiff,
DEFENDANT'S OBJECTIONS TO
PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS

vs.
ANALLI S. SIERCKE, (n/k/a SALLA)
Defendant.

COMES NOW, Defendant, ANALLI S. SIERCKE, n/k/a SALLA by and through her
attorney ofrecord, K. JILL BOLTON, of the law firm BOLTON LAW, PLLC and hereby
submits her Objections to Plaintiff's proposed jury instructions filed with this Court on June 18,
2018.
Plaintiff's Proposed No. 1: - Objection to the language "more probably true and not true."
This preponderance of the evidence instruction should instead indicate "more probably true than
not true."

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS - 1
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Plaintiff's Proposed No. 2, 10, 12- Plaintiff proposes slander per se instructions which
are not appropriate under the facts upon which he now proposes to narrowly focus his slander
claim. Plaintiff's claim focuses on Defendant's statements to law enforcement and prosecutors in
their pursuit of criminal charges against the Plaintiff. The charges were initiated by law
enforcement after both parties called 911 on March 7, 2016. Defendant's statements in the
context of the domestic violence judicial proceedings are subject to an absolute litigation
privilege. See Carpenter v. Grimes Pass Placer Mining Co., 19 Idaho 384, 393-95, 114 P.42, 457 (191 l)(''the ends of justice and the public good can be best served by allowing litigants to
freely plead any pertinent or material matter in ajudicial proceeding ... holding them accountable
only for defamatory matter which is neither pertinent nor material to the subject under
inquiry ... the question of intent cannot be inquired into or become an issue where the party had a
lawful right to plead the matter either as a part of his cause of action or defense.").
Plaintiff's Proposed No. 3 - Likely to confuse the jury. Defendant has brought a civil
battery claim which has different elements than criminal battery. This instruction need not be
given, but if given should clarify that this instructs on the elements of criminal battery and the
jury is not being called upon to render a verdict on criminal battery. Further, the jury should be
instructed that the burden of proof in criminal proceedings is the much higher "beyond a
reasonable doubt" burden of proof that is not applied to Defendant's civil battery claims. The
jury should be given a limiting instruction upon the giving of this instruction that it is given
simply to define the criminal battery elements in the context of Plaintiff's defamation claims,
Defendant's civil battery claims are instructed separately and need only be proven by a
preponderance of the evidence or more probably true than not.

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS - 2
Page 93

Plaintiff's Proposed No. 6, 7 - Relevance. These instructions describe the potential
punishment for a criminal conviction of domestic battery and domestic battery in the presence of
children. Punishment for these crimes has no bearing on any of the Plaintiff's claims against the
Defendant.
Plaintiff's Proposed No. 9- Duplicitous of Plaintiff's Proposed No. 4 and likely to
confuse the jury on Defendant's claims of civil battery which is not a crime.
Plaintiffs Proposed No. 11 -As with Instruction No. 2, this presumes a slander per se
claim. If the Defamation claim is submitted to the Jury, this Instruction should match the stock
Instruction for Defamation as set forth in Defendant's Proposed No. 4.
Plaintiffs Proposed No. 13: Defendant asserts her litigation privilege as set forth above
with regard to the narrow focus of Plaintiffs Wrongful Civil Proceedings claims which he now
pursues solely on Defendant's initiation of a domestic violence protection order to protect the
parties' minor children after their oldest son reported abuse by his father. If the charge is given to
the Jury, this Instruction should be corrected to require Plaintiff to establish at element 5 that:
"Defendant Analli Salla did not have probable cause to pursue the domestic violence protection
order case," in lieu of the overbroad proposed ''there was no probable cause to support."
Shannan v. Gigray, 131 Idaho 664,667,962 P.2d 1048, 1051 (1998).
Plaintiff's Proposed No. 14: This definition of"probable cause" is incomplete as cited by
Plaintiff. A more complete definition as outlined by the Idaho Supreme Court in Badell v. Beeks,
115 Idaho 101, 103, 765 P.2d 126, 128 (1988)(emphasis added) provides:
In a civil proceeding, the quantum of necessary probable cause is less than that required in a
criminal action:

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS - 3
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[W]hen the proceedings are civil, while the person initiating them cannot have a reasonable
belief in the existence of the facts on which the proceedings are based if he knows that the
alleged facts are not true and his claim is based on false testimony, it is enough if their
existence is not certain but he believes that he can establish their existence to the
satisfaction of the court and jury.
[T]he initiator of private civil proceedings need not have the same degree of certainty as to the
relevant facts that is required of a private prosecutor or criminal proceedings. In many cases civil
proceedings, to be effective, must be begun before all of the relevant facts can be ascertained to a
reasonable degree of certainty.
Plaintiff's Proposed No. 15: This definition of malice is based upon a criminal statute and
criminal case law. This is not the correct definition of malice. If a malice instruction is given, it
should follow civil case law definitions. Idaho does not have a stock Malice definition
instruction and Defendant proposes that used by California in their standard instruction No.
3114:
"Malice" means that Analli Salla acted with intent to cause injury to Duane Siercke or
that her conduct was despicable and was done with a willful and knowing disregard of
the rights or Duane Siercke. A person acts with knowing disregard when she is aware of
the probable dangerous consequences of her conduct and deliberately fails to avoid those
consequences."
"Despicable conduct" is conduct that is so vile, base or contemptible that it would be
looked down on and despised by reasonable people.

Plaintiff's Proposed No. 16: Defendant objects to the specific provisions of paragraph 3
"it was prosecuted in an attempt to prevent Plaintiff Duane Siercke from exercising parenting
time with his children pursuant to a valid child custody order." There is nothing improper about a
mother seeking the protection of her children from an abusive father, even if such protection
would remove parenting time for that father under a valid child custody order. Such an effort
necessarily includes an attempt to limit the abusive parent's parental rights. Abuse of Process
DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS - 4
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requires an improper motive and purpose. This must be amended to include an improper purpose
component - e.g. "it was not prosecuted for a lawful purpose such as protecting the minor
children from an abusive father, but rather solely to attempt to prevent Plaintiff Duane Siercke
from exercising parenting time with his children."

DATED THIS 20th day of June, 2018.
BOLTON LAW, PLLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20 th day of June, 2018, I electronically filed the
foregoing DEFENDANT'S OBJECTIONS TO PLAINTIFF'S PROPOSED JURY
INSTRUCTIONS with the Clerk of the Court using the system which sent a Notice of Electronic
Filing to the following persons:

Ian D. Smith
Attorney at Law
250 Northwest Blvd. Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

[ ] U.S. Mail
[ ] Hand Delivered
[ ] Facsimile to: (208)765-9089
[ ] Overnight Mail
[X] E-serve: iansmithlaw@gmail.com.

Laura Tenneson

DEFENDANT'S OBJECTIONS TO PLAINTIFF ' S PROPOSED JURY
INSTRUCTIONS - 6
Page 97

Electronically Filed
6/22/2018 10:53 AM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Debra Leu, Deputy Clerk

IN THE DISTRICT COURT OF THE FIRST IDDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
Amended Exhibit List
Plaintiff's Attorney:

Case Name:

IanD. Smith

Duane Siercke

Defendant's Attorney:

vs.
Analli Siercke

Jill Bolton
Courtroom Deputy:

Trial Dates:

Docket No.:

CV-17-1996

6/25/18 - 6/29/18
Court Reporter:

Presiding Judge:

Cynthia Meyer
Party Offering Exhibits:

Plaintiff
Instructions
Plaintiffs Exhibits are to be nwnbered and listed nwnerically, Defendant's are to be by alphabet and listed alphabetically. Place the
date of trial and case nwnber on each exhibit label on each exhibit.
□ Complete only the Exhibit Nwnber, Stipulation, Objection, and Description Columns.
□ A stipulation to the admission of the exhibit, should be indicated by marking the Stipulation column with "ADM... A partial stipulation
should be indicated by an abbreviation indicating the nature of the stipulation, e.g. authenticity (AUTH), foundation (FND), relevance
(REL), business record exception (BRE). Jfno stipulation has been reached then leave blank.
□ Objections should be noted by abbreviation or by reference to Idaho Rules of Evidence, e.g. Relevance (REL or 402).
□ More detailed instructions may be obtained from the Deputy Clerk and are provided with the accompanying materials.
□

Exhibit
Nwnber

.

1

Date
Offered

Stipulation

Objection

Ruling
(for
use by
Court)

Description

Notes
(for use by
Court)

911 audio of Defendant calling in alleged Dom Batt

2

Audio made by Defendant of alleged Dom Batt

3

Defendant's "Domestic Violence History"

4

Deputy Ballman in-car video

5

Deputy Ballman Report

6

Criminal Complaint CR-16-4466

7

Det. Campbell Report
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8
Dismissal ofCR-16-4466
9

Petition for Protection Order CV-16-7200

10

Protection Order CV-16-7200

11

Application for Modification of Protection Order

12

Amended Protection Order

13

Order Dismissing Protection Order

14

Phone Screenshot

15

Phone Records

16

House Floor Plan

17

Exchange Video 8/17/16 pick up

18

Exchange Video 8/17/16 drop off

19

Exchange Video 8/20/16 pick up

20

Exchange Video 8/20/16 drop off

21

Exchange Video 8/24/16

22

Exchange Video 8/27/16 pick up

23

Exchange Video 8/27/16 drop off

24

Exchange Video 9/7/16

25

Exchange Video 9/9/16

26

Exchange Video 9/11/16

27
28

Exchange Video 9/14/16

29

Exchange Video 9/21/16

30

Exchange Video 9/28/16 drop offi'protection order

31

Exchange Video 10/16/16 pick up
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BOLTON LAW, PLLC
424 E. Sherman Avenue, Suite 308
Coeur d'Alene, ID 83 814
Telephone:(208) 306-3360
K. Jill Bolton ISBN: 5269
reception@kjboltonlaw.com
Attorney for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
Plaintiff,

CASE NO. CV-2017-1996

vs.

FIRST AMENDED ANSWER &
COUNTERCLAIM

ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)
Defendant.

COMES NOW, Defendant, ANALLI S. SIERCKE, n/k/a SALLA ("Salla"), by and
through her Attorney of record, K. Jill Bolton of BOLTON LAW, PLLC, and submits her first
amended answer to the Plaintiff, DUANE M. SIERCKE's, Verified Complaint for Damages
filed on March 9, 2017 as follows:
I.
The Defendant denies each and every allegation of the Verified Complaint for Damages
unless specifically admitted herein.
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II.

The Defendant admits Paragraphs 1, 2, 4, 6, 13, 14, 15, 16, 21, 25, 32, 37, 38, 39 of the
Verified Complaint for Damages.
III.

The Defendant denies Paragraphs 3, 5, 7, 8, 9, 10, 11, 17, 19, 22, 23, 24, 26, 27, 28, 30,
31, 33, 34, 35, 36, 40, 41, 42, 43 of the Verified Complaint for Damages.
IV.
The Defendant admits in part and denies in part Paragraph 12 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that Plaintiff was arrested and charged
with Domestic Battery in the Presence of a Child and that a no contact order was entered in the
criminal case which prohibited the Plaintiff from having any contact with the 2 minor children.
The Defendant denies that she made any false statements to the 911 Operator or the Police
Officers.
V.
The Defendant admits in part and denies in part Paragraph 18 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that she supplied a sworn affidavit in the
Domestic Violence Case. The Defendant denies that assertions made in her affidavit were
knowingly false.
VI.
The Defendant admits in part and denies in part Paragraph 20 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that Court entered an ex-parte order. The
Defendant denies that she made any false allegations in support of the issuance of said ex-parte
FIRST AMENDED ANSWER
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order.
VII.
The Defendant admits in part and denies in part Paragraph 22 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that she applied for a modification of the
domestic violence protection order. The Defendant denies that she made any false allegations in
support of the issuance of said ex-parte order.
VIII.
The Defendant admits in part and denies in part Paragraph 29 of Plaintiffs Verified
Complaint for Damages as follows: Defendant admits that Plaintiff was arrested and charged
with a criminal offense. The Defendant denies that this resulted from false information she
passed to the 911 Operator and the Police Officers.

AFFIRMATIVE DEFENSES
1. Res Judicata (Claim Preclusion)

2. Collateral Estoppel (Issue Preclusion)
COUNTERCLAIM
COMES NOW, the above-named Defendant, Analli S. Siercke, n/k/a Salla (Salla), by
and through her attorney of record, K. Jill Bolton, and for cause of action against the abovenamed Plaintiff, Duane M. Siercke (Siercke), hereby complains and alleges as follows.

Parties, Personal Jurisdiction, Subject Matter
Jurisdiction and Venue
I.

At all times relevant hereto, Salla has been a resident of the County of Kootenai, State of
FIRST AMENDED ANSWER
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Idaho.
II.

At all times relevant hereto, Siercke has been a resident of the County of Kootenai, State
of Idaho.
III.

At all times relevant hereto, the acts alleged herein took place in the County of Kootenai,
State of Idaho.
IV.
The above-entitled Court has personal jurisdiction over the Parties named herein, has
subject matter jurisdiction over the allegations made herein and venue is proper in the aboveentitled Court.

General Allegations
V.
Salla was born and raised in Brazil. Siercke was born and raised in Idaho.
VI.
During the 1992 through 1993 school year, Salla became a foreign exchange student at
Kellogg High School in Kellogg, Idaho. Salla and Siercke became acquainted at Kellogg High
School during this school year.
VII.
In 2004, Siercke reached out to Salla in Brazil, travelled there, and proposed marriage to
her. Salla accepted Siercke ' s proposal.
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VIII.
Salla and Siercke were married on April 23, 2005.
IX.

After their marriage the parties lived together in Coeur d'Alene, Idaho until their divorce
in 2016.
X.
During their marriage, two children were born to the parties.
XI.
During their marriage, Siercke initiated a pattern and practice of violence, the threat of
violence, mental and emotional abuse and a dynamic of power and control (hereinafter "domestic
abuse") against Salla.
XII.
Siercke's domestic abuse against Salla included, but was not limited to: limiting and
attempting to limit Salla's contacts with individuals outside their home, such as her family in
Brazil, potential friends and neighbors in the United States; sabotaging Salla's efforts to gain
independence through education and work; and placing a tracking device on her computer to
track and control her web usage.
XIII.
Siercke's domestic abuse against Salla included, but was not limited to: explosive
outbursts in their home, degrading name calling in front of their children, burning her personal
diary, and convincing her that they would lose their children if she reported his abuse to law
enforcement authorities.
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XIV.
Between their marriage in 2005 and March 7, 2016, Siercke's domestic abuse involved
unwelcome, harmful and hurtful physical violence that included, but was not limited to:
intentionally slamming Salla's foot in their car door and screaming at her to get out of the way,
kicking her out of the bed, causing her to fall on the floor, throwing a book across the room and
striking her on the back, physically grabbing her arms, head and hair, and unwelcome and
unconsented sexual contact.

xv.
On March 7, 2016, Siercke became aggressive with Salla when Salla advised Siercke that
she had enough of his domestic abuse and that they needed to discuss divorce and custody of the
children. During their argument concerning divorce, Siercke intentionally battered Salla by
grabbing her in an angry and violent manner and without her permission. Siercke's contact with
Salla was unlawful, harmful and offensive.
XVI.
On March 10, 2016, Salla initiated a divorce action against Siercke.
XVII.
On November 15, 2016, the parties, by stipulation, obtained a Judgment and Decree of
Divorce.
XVIII.
Siercke continued with his domestic abuse against Salla during and after their divorce by
engaging in extreme and outrageous conduct that included driving his car at Salla during an
exchange of the parties ' children, emotionally and physically abusing the parties ' minor children,
FIRST AMENDED ANSWER
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showing up at Salla's separate residence uninvited, standing in front of her balcony and staring
up at her from the street, and sending unwelcome, abusive and demeaning messages to Salla.
XIX.
After their divorce, Siercke continued with his domestic abuse through harassing
comments and economic harassment by filing a civil complaint against her and falsely alleging
that she fabricated her public reports of Siercke's domestic abuse.

First Cause of Action:
Battery
Each and every allegation set forth above is incorporated herein by this reference.

xx.
The contact Siercke made with Salla on March 7, 2016 was intentional and unpermitted.

XXL
The contact Siercke made with Salla was unlawful, harmful and offensive.
XXII.
Salla has suffered damages from Siercke's battery of her on March 7, 2016 in an amount
in excess of $10,000.00 to be proven at trial.

Second Cause of Action:
Intentional Infliction of Emotional Distress
Each and every allegation set forth above is incorporated herein by this reference.

XXIII.
Between their marriage in 2005 and up to and including the filing of this complaint,
Siercke's pattern and practice of domestic abuse against Salla was intentional and reckless.
FIRST AMENDED ANSWER
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VERIFICATION
STATE OF IDAHO
County of Kootenai

)
ss.
)

I, ANALLI SALLA, being first duly sworn upon oath, deposes and state as follows:

I am the Defendant in the foregoing action. I have read the foregoing Verified First
Amended Answer and I believe the contents thereof to be true and correct to the best of my
information, knowledge and belief.

ANAliZLisALLA

SUBSCRIBED AND SWORN TO this

LAURA IRENE TENNESON
Notary Public - State of Idaho
Commission Number 20170908
My Commission Expires Nov 13, 2023
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_J3___ day of December, 2018.

~~

Notary Puhl
daho ,
Residing at:-+-- - ~--.---,+---'c,-;-",,,i-'--'=--+
Commissio
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CERTIFICATE OF SERVICE

JSi'h

day of December, 2018, caused to be
I HEREBY CERTIFY that on the
served a true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Ian D. Smith
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019
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[J J E-serve: iansmithlaw@gmail.com
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Idaho State Bar No. 4696
lanSmithLaw@gmail.com
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17-1996

Plaintiff,
PLAINTIFF'S SECOND AMENDED
EXHIBIT LIST

vs.
ANALLI 5. SIERCKE,

Defendant.

COMES NOW, the above-named Plaintiff, DUANE M. SIERCKE (hereinafter:
"Plaintiff"), by and through his attorney of record, IAN D. SMITH, and hereby provides
the following Second Amended Exhibit List attached hereto as Exhibit 1 to the Court
and the above-named Defendant ANALLI S. SIERCKE.
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DATED this 4 th day of March, 2019.

IAN D. SMITH
Attorney for Plaintiff
CERTIFICATE OF SERVICE
I hereby certify that on the 4 th day of March, 2019, I caused a true and correct
copy of the foregoing document to be served by the method as indicated below, and
addressed to the following:
K. Jill Bolton
Attorney at Law

iCourt

IAN D. SMITH
Attorney at Law
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911 audio of Defendant calling in alleged Dom Batt
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Audio made by Defendant of alleged Dom Batt
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Defendant's "Domestic Violence History"
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Deputy Ballman Report
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Dismissal of CR-16-4466
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Petition for Protection Order CV-16-7200
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Protection Order CV-16-7200
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Application for Modification of Protection Order
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Amended Protection Order
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Exchange Video 9/7/16

25

Exchange Video 9/9/16

26

Exchange Video 9/11/16

27
28

Blank
Exchange Video 9/14/16
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29

Exchange Video 9/21/16

30

Exchange Video 9/28/16 drop off/protection order

31

Exchange Video 10/16/16 pick up

32

Attorney Fees

33

Counseling Costs - Cutting

34

Counseling Costs - Ledford

35

Report of Dr. Hanger

36

Letter from H&W 2/ 1/ 19

37

H&W Intake 10/18/17

38

Letter from H&W 1/22/18

39

H&W Intake Sheet 2/6/19

40

H&W Intake Sheet 7/4/18

41

H&W Intake Sheet 7/25/18

42

H&W Intake Sheet 8/20/18

Notes
(for use by
Court)
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
Plaintiff,

Case No. CV-2017-1996
vs.

ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)

JURY INSTRUCTIONS
Defendant.

ATTACHED HERETO are the Jury Instructions given in the trial of the above-captioned
matter. Copies have been given to counsel of record.
Dated this;2hday of March, 2019.

--

~

•... ·····

-~
enjamin R. Simpson
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INSTRUCTION NO.

_J__

Ladies and Gentlemen:
Now that you have been sworn, I will briefly outline how this trial will proceed, and tell
you something about your duties as jurors and give you some instructions. The attorneys will
make opening statements; or the defendant's attorney may save the opening statement until later.
The opening statement is intended to inform you about the party's case, and what the party claims,
and what evidence the party intends to produce. The opening statement is not evidence, however.
Then each side offers evidence to support its claim. The plaintiff proceeds first and offers
all evidence on the plaintiffs claim. Then the defendant proceeds to offer all evidence on the
defense. Thereafter, rebuttal evidence may be offered.
After all of the evidence is in, I will read to you the rest of your instructions. In those
instructions I will tell you what the law is and will tell you what you will have to decide.
Then the trial concludes with the arguments of the lawyers for both sides.
Finally, you will be taken to a place where you can deliberate on your verdict in privacy.
It will be your duty to decide what the facts are from the evidence presented in court. You,
and you alone, are the judges of the facts. You will hear the evidence, decide what the facts are,
and then apply those facts to the law on which I will instruct you. That is how you will reach your
verdict. In so doing, you must follow these instructions regardless of your own opinion of what
the law is or should be, or what counsel for any party may state the law to be. In following my
instructions, you must follow all of them and not single out some and ignore others; they are all
equally important. You must not read into these instructions or into anything I may say or do any
suggestion as to what verdict you should return - that is a matter entirely for you to decide.
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You will decide what the facts are from the evidence which will be presented here in court.
That evidence will consist of the testimony of witnesses, documents and other things received into
evidence as exhibits, and any facts on which the lawyers agree or which I may instruct you to
accept.
The following things are not evidence and you must not consider them as evidence in
deciding the facts of this case:
1. Statements and arguments of the lawyers;
2. Questions and objections of the lawyers;
3. Testimony that I instruct you to disregard; and
4. Anything you may have seen or heard when the court is not in session even if what you
see or hear is done or said by one of the parties or by one of the witnesses.
There are two kinds of evidence: direct and circumstantial. Direct evidence is
testimony by a witness about what that witness personally saw or heard or did. Circumstantial
evidence is indirect evidence; that is, it is proof of one or more facts from which one can find
another fact.
You may consider both direct and circumstantial evidence in deciding this case. The law
permits you to give equal weight to both, but it is for you to decide how much weight to give to
any evidence.
There are rules of evidence, which control what can be received into evidence. When a
lawyer asks a question or offers an exhibit into evidence and a lawyer on the other side thinks that
it is not permitted by the rules of evidence, that lawyer may object. If I overrule the objection, the
question may be answered or the exhibit received. lfl sustain the objection, the question cannot
be answered and the exhibit cannot be received. Whenever I sustain an objection to a question,
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ignore the question and do not guess what the answer would have been. Except as explained in
this instruction, none of my rulings are intended by me to indicate any opinion concerning the
evidence in this case.
Sometimes I may order that evidence be stricken from the record and that you disregard or
ignore the evidence. That means that when you are deciding the case, you must not consider the
evidence which I told you to disregard. Some evidence is admitted for a limited purpose only. IfI
instruct you that an item of evidence has been admitted for a limited purpose, you must consider it
only for that limited purpose and for no other.
In deciding the facts in this case, you will have to decide which witnesses to believe and
which witnesses not to believe. You may believe anything a witness says or only part of it or none
of it. In making your decision, you may take into account a number of factors including the
following:
1. Was the witness able to see, or hear, or know the things about which that witness

testified?
2. How well was the witness able to recall and describe those things?
3. What was the witness's manner while testifying?
4. Did the witness have an interest in the outcome of this case or any bias or prejudice
concerning any party or any matter involved in the case?
5. How reasonable was the witness's testimony considered in light of all the evidence in
the case?
6. Was the witness's testimony contradicted by what that witness has said or done at
another time, or by the testimony of other witnesses or by other evidence?
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In deciding whether or not to believe a witness, keep in mind that people sometimes forget
things. You need to consider therefore whether a contradiction is an innocent lapse of memory or
an intentional falsehood, and that may depend on whether it has to do with an important fact or
with only a small detail.
The weight of the evidence presented by each side does not necessarily depend on the
number of witnesses testifying on one side or the other. You must consider all the evidence in the
case, and you may decide that the testimony of a smaller number of witnesses on one side has
greater weight than that of a larger number on the other.
In a civil case any party who asserts that certain facts exist or existed has the burden of
proving those facts.
When I say that a party has the burden of proof on any proposition, or use the expression
"if you find," or "if you decide," I mean that you must be persuaded, considering all the evidence
in the case, that the proposition on which the party has the burden of proof is more probably true
than not true.
The law requires that your decision be made solely upon the evidence before you. Neither
sympathy nor prejudice should influence you in your deliberations. Faithful performance by you
of these duties is vital to the administration of justice.
I will now say a few words about your conduct as jurors.
First, do not talk to each other about this case or about anyone who has anything to do with
it until the end of the case when you go to the jury room to decide on your verdict.
Second, do not talk with anyone else about this case or about anyone who has anything to
do with it until the trial has ended and you have been discharged as jurors. "Anyone else"
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includes members of your family or your friends. You may tell them that you are a juror in the
case but don't tell them anything else about it until you have been discharged by me.
Third, do not let anyone talk to you about the case or about anyone who has anything to do
with it. If someone should try to talk to you, please report it to me or the bailiff immediately.
Fourth, do not do any research or make any investigation about the case on your own.
Fifth, do not make up your mind about what the verdict should be until after you have gone
to the jury room to decide the case and you and your fellow jurors have discussed the evidence.
Keep an open mind until then.
During your deliberations, you will be entitled to have with you my instructions
concerning the law that applies to this case, the exhibits that have been admitted into evidence and
any notes taken by you in the course of the trial proceedings.
At the end of the trial, you will have to make your decision based on what you recall of the
testimony. You will not have a written transcript to consult, and it is difficult for the reporter to
read back lengthy testimony. I urge you to pay close attention to the testimony as it is given.
If you wish, after the opening statements of counsel, you may take notes to help you

remember what witnesses have said. If you do take notes, please keep them to yourself until you
and your fellow jurors go to the jury room to decide the case. Do not let note-taking distract you
so that you do not hear other answers by witnesses. When you leave at night, leave your notes in
the jury room.
If you do not take notes, you should rely on your own memory of what was said and not be

overly influenced by the notes of other jurors.
Do not be influenced by my taking notes at times. What I write down may have nothing to
do with what you will be concerned with at this trial.
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If during the trial I may say or do anything which suggests to you that I am inclined to
favor the claims or position of any party, you will not permit yourself to be influenced by any such
suggestion. I will not express nor intend to express or intimate any opinion as to which witnesses
are, or are not worthy of belief; what facts are, or are not established; or what inferences should be
drawn from the evidence. If any expression of mine seems to indicate an opinion relating to any
of these matters, I instruct you to disregard it.
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INSTRUCTION NO•

.a,

You are instructed that this is a civil case between two people who were
formerly married.
The Plaintiff is Duane M Siercke. Mr. Siercke alleges the Defendant, his
former wife, slandered him by making false statements about him to third
persons accusing him of a crime. Mr. Siercke also alleges Defendant abused
legal process by initiating a criminal domestic violence case against him based
on false statements, and he alleges Defendant wrongfully used civil process by
bringing a civil case against him based on false statements about him. Mr.
Siercke claims he has suffered damages from the alleged conduct of Defendant.
Defendant has denied all of Mr. Siercke's allegations.
The Defendant is Analli S. Siercke who is also referred to as Analli
Salta, her name since the parties divorced. Ms. Salla has alleged Mr. Siercke
committed a civil battery against her and Mr. Siercke intentionally inflicted
emotional distress upon her. Ms. Salla claims the alleged conduct by Mr.
Siercke has caused her damage. Mr. Siercke has denied all of Ms. Sala's
allegations.

{!Mr- Q_~
District Judge Benjamin R. Simpson
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INSTRUCTION NO.

_j_

Any statement by me identifying a claim of a party is not evidence in this case. I have
advised you of the claims of the parties merely to acquaint you with the issues to be decided.
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INSTRUCTION NO.

--1

Ladies and Gentlemen: The presentation of evidence has been completed, and it now
becomes my duty to give you your final instructions as to the law applicable to this case. You will
remember that at the start of this trial I instructed you as to your duties as finders of fact. You
must keep those instructions in mind, and faithfully follow them as well as the final instructions
which I now give you.
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INSTRUCTION NO.

5

When I say that a party has the burden of proof on a proposition, or use the expression "if you
find" or "if you decide," I mean you must be persuaded that the proposition is more probably true
than not true.
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INSTRUCTION NO.

b

The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if false statements made by Analli Siercke, nka: Salla, impute that the Plaintiff Duane Siercke
engaged in a criminal offense.
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INSTRUCTION NO.

7

A battery is any:
(a) Willful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the
other; or
(c) Unlawfully and intentionally causing bodily harm to an individual.
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INSTRUCTION NO.

B

A household member who commits a battery, as defined in section 18-903, Idaho Code, against
another household member which does not result in traumatic injury is guilty of a misdemeanor
domestic battery.
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INSTRUCTION NO.

J_

"Household member" means a person who is a spouse, fonner spouse. or a person who has a
child in common regardless of whether they have been married or a person with whom a person
is cohabiting, whether or not they have married or have held themselves out to be husband or
wife.
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INSTRUCTION NO.

tD

Defamation is the communication of false information which tends to impugn the
honesty, integrity, virtue or reputation of the person about whom the statement is made, or
exposes that person to public hatred, conte~pt or ridicule.
Libel is a form of defamation. Libel is the communication of defamatory information by
written words, or by some form that has the characteristics of written words.
Slander is a form of defamation by any other means.

--.
Page 131

INSTRUCTION NO.

LL

. Battery are crimes.
Battery and Domestic
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INSTRUCTION NO

.L.5

In order to prove a claim of defamation, the Plaintiff Duane Siercke has the burden of proving
each of the following elements;
1.

The Defendant Analli Siercke, nka: Salla, communicated information concerning the
Plaintiff Duane Siercke to others; and

2.

The information imputed that Plaintiff Duane Siercke had committed a crime; and

3.

The information was false.
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INSTRUCTION NO.

J!:t_

On Plaintiff Duane Siercke's claim of Wrongful Civil Proceedings against the Defendant Analli
Siercke, nka: Salla, the Plaintiff Duane Siercke has the burden of proof on each of the following
propositions:
1.

A Domestic Violence Protection Order Case was brought against the Plaintiff Duane
Siercke, and;

2.

The Domestic Violence Protection Order Case terminated in favor of the Plaintiff Duane
Siercke, and;

3.

Defendant Analli Siercke, nka: Salla, prosecuted the Domestic Violence Protection Order
Case against the Plaintiff Duane Siercke, and;

4.

Defendant Analli Siercke, nka: Salla, prosecuted the Domestic Violence Protection Order
Case against the Plaintiff Duane Siercke with malice, and;

5.

There was no probable cause to support the initiation of the Domestic Violence
Protection Order Case, and;

6.

The Plaintiff Duane Siercke suffered damages as a result of Defendant Analli Siercke,
nka: Sa1la, prosecuting the Domestic Violence Protection Order Case against him.
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INSTRUCTION NO.~

"Malice" and "maliciously" mean the desire to annoy or injure another or the intent to do a
wrongful act.
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INSTRUCTION NO.

_lb

On Plaintiff Duane Siercke's claim of Abuse of Process against the Defendant Analli Siercke,
nka: Salla, the Plaintiff Duane Siercke has the burden of proof on each of the following
propositions:
1.

Defendant Analli Siercke, nka: Salla, had an ulterior, improper purpose in prosecuting
the Domestic Violence Protection Order Case against the Plaintiff Duane Siercke, and;

2.

The prosecution of the Domestic Violence Protection Order Case by Defendant Analli
Siercke, nka: Salla, against the Plaintiff Duane Siercke was a willful act by Defendant
Analli Siercke, nka: Salla, and;

3.

The use of the Domestic Violence Protection Order Case against Plaintiff Duane Siercke,
was not proper in the regular conduct of the proceeding as it was prosecuted in an attempt
to prevent Plaintiff Duane Siercke from exercising parenting time with his children
pursuant to a valid child custody order, and;

4.

The Plaintiff Duane Siercke suffered damages as a result of Defendant Analli Siercke,
nka: Salla, prosecuting the Domestic Violence Protection Order Case against him.
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INSTRUCTION NO.

J]_

There can be no "probable cause" if the person making the allegations knows that the allegations
are not true and that their claim is based on false testimony.
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INSTRUCTION NO.

J1

On defendant/counterclaimant, Ms. Salla's, claim of battery, Ms. Salla
has the burden of proving each of the following propositions:
1.

The plaintiff, Mr. Siercke, intentionally touched Ms. Salla;

2.

Ms. Salla did not permit or consent to the touching;

3.

Mr. Siercke knew the touching was not permitted; and

4.

The touching was unlawful, harmful or offensive.

The intent means only an intent to touch without permission. It is not
necessary to prove that Mr. Siercke intended the touching to be harmful or
offensive.
You will be asked the following question on the jury verdict form: "Did
Mr. Siercke commit a battery upon Ms. Salla, as defined in the instructions?" If
Ms. Salla proves all of the propositions in this instruction, you should answer the
question "Yes." If any of these propositions has not been proved, you should
answer the question "No."
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ALTERNATIVE FOR GENERAL VERDICT
If the defendant, Ms. Salla, proves all of the propositions contained in this

instruction, you should consider the issue of damages. If any of the propositions
has not been proved, your verdict should be for the plaintiff, Mr. Siercke.
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INSTRUCTION NO.

_J_V

On defendant/counterclaimant, Ms. Salla's, claim of intentional inlliction of
emotional distress, Ms. Salla has the burden of proving each of the following
propositions:
1.

Plaintiff, Mr. Siercke's, conduct was intentional or reckless;

2.

Mr. Siercke's conduct was extreme and outrageous;

3.

There is a causal connection between Mr. Siercke's conduct and
Ms. Salla's emotional distress;

4.

Ms. Salla's emotional distress is severe.

"Extreme and outrageous conduct" is generally considered "conduct exceeding
all bounds usually tolerated by decent society, of a nature which is especially calculated
to cause, and does cause, mental distress of a very serious kind.
You will be asked the following question on the jury verdict form: "Did Mr.
Siercke intentionally inllict emotional distress upon Ms. Salla. If Ms. Salla proves all of
the propositions in this instruction, you should answer the question "Yes." If any of
these propositions has not been proved, you should answer the question "No."
If the defendant, Ms. Salla, proves all of the propositions contained in this

instruction, you should consider the issue of damages. If any of the propositions has not
been proved, your verdict should be for the plaintiff, Mr. Siercke.
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INSTRUCTION NO. '))
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The elements of damage the jury may consider are:
A. Non.:economic damages

1.

The nature of the injuries;

2.

The physical and mental pain and suffering, past and future;

3.

The impairment of abilities to perform usual activities;

B. Economic damages
1.

The reasonable value of necessary medical care and/or mental

health counseling received and expenses incurred as a result of the injury

2.

The reasonable value of the past earnings lost as a result of the

3.

The present cash value of the future earning capacity lost because

injury;

of the injury, taking into consideration the earning power, age, health, life
expectancy, mental and physical abilities, habits, and disposition of the plaintiff,
and.any other circumstances shown by the evidence•.
4.

The reasonable value of necessary services provided by another in

doing things for the plaintiff; which, except for the inj'ury,, the plaintiff would

Page 141

ordinarily have performed

Whether the plaintiff has proved any of these elements is for the jury to
decide.
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INSTRUCTION NO.

_22-,

In instructing you on the subject of damages, I do not express my opinion as to whether
plaintio/, are or are not entitled to damages.

07~
______,
n, District Judge
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INSTRUCTION NO.

-P

The law does not require you to accept all the evidence which has been admitted in the
course of the trial. As the sole judge of the facts, you must determine what evidence you believe
and what weight you attach to it.
The testimony of a witness may fail to conform to the facts as they occurred because he or
she is intentionally telling a falsehood or because the witness did not accurately see or hear that
about which he or she testifies, or because the witness has not expressed himself or herself clearly
in giving testimony. There is no magical formula by which one may evaluate testimony. You
bring with you to this courtroom all of the experience and background of your lives. In your
everyday affairs you determine for yourselves whom you believe, what you believe, and how
much weight you attach to what you are told. The same considerations that you use in your
everyday dealings in making these decisions are the considerations which you should apply in
your deliberations.
Items to be taken into your consideration in evaluating the testimony of a witness and
determining the weight, if any, you will assign to that witness's testimony include the interest or
lack of interest in the outcome of this case; the bias or prejudice of a witness, if there be any, the
age, the appearance, the manner in which the witness gives his or her testimony on the stand; the
opportunity that the witness had to observe the facts concerning which he or she testifies; the
probability or improbability of the witness's testimony when viewed in the light of all the other
evidence in the case; the contradiction, if any, of a witness's testimony by other evidence;
statements, if any, made by the witness at other times inconsistent with his or her present
testimony; evidence, if any, regarding a witness's general reputation for truth, honesty or integrity.
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These considerations are among those which may or may not make it appear that there is a
discrepancy in the evidence. You may consider whether the apparent discrepancy can be
reconciled by fitting the two stories together. If, however, that is not possible, you will then have
to determine which of the conflicting versions you will accept.
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INSTRUCTION NO.

-4-

The original of these instructions will be provided to you, as well as two or three copies.
Please do not write or mark on the original.
The instructions are numbered for convenience of the court and counsel in referring to
specific instructions. There may or may not be a gap in the numbering of the instructions. If there
is, you should not concern yourself about such gap.

•
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INSTRUCTION N O . ~
Upon retiring to the jury room, select one of your number as presiding juror, who will
preside over your deliberations. It is his or her duty to see that discussion is carried on in a
sensible and orderly fashion; that the issues submitted for your decision are fully and fairly
discussed; and that every juror has a chance to express himself or herself upon each question.
An appropriate form of verdict will be submitted to you with these instructions. A verdict
may be reached by three-fourths of your number, or nine of you. As soon as nine or more of you
shall have agreed upon a verdict, you should fill it out, if necessary, and have it signed. If your
verdict is unanimous, your presiding officer alone will sign it; but if nine or more, but less than the
entire jury agree, then those so agreeing will sign the verdict.
Your verdict in this case cannot be arrived at by chance, by lot, or by compromise.

If, after considering all of the instructions in their entirety, and after having fully discussed
the evidence before you, the jury determines that it is necessary to communicate with the Court,
you may send a note by the bailiff. Never attempt to communicate with the Court by any means
other than a signed writing. Bear in mind you are not to reveal to the Court or to any person how
the jury stands, numerically or otherwise, until you have reached a verdict.
Any action taken by the Court in response to your request must be done in open court and
in the presence of all parties so that a complete record can be made of the Court's ruling or
disposition.
As soon as you have completed and signed the verdict, you will notify the bailiff, who will
then return you int~ open court.
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INSTRUCTION NO.

_lb

I have outlined for you the rules of law applicable to this case and have told you of some of
the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you; and then you will retire to the jury room
for your deliberations.
I remind you that certain things you have heard or seen are not evidence.
1.

Arguments and statements by lawyers. The lawyers are not witnesses. What they
have said in their opening statements, closing statements and at other times is
included to help you interpret the evidence, but it is not evidence. If the facts as
you remember them differ from the way the lawyers have stated them, follow your
memory.

2.

Testimony that has been excluded or stricken, or which you have been instructed to
disregard is not evidence.

3.

Anything you have seen or heard when the court was not in session is not evidence.

The attitude and conduct of jurors at the beginning of their deliberations are important. It
is rarely productive for any of you, at the outset, to make an emphatic expression of your opinion
on the case or to state how you intend to vote. When one does that at the beginning, one's sense
of pride may be aroused; and you may hesitate to change your position, even if shown that it is
wrong. Remember that you are not partisans or advocates, but are judges. For you, as for me,
there can be no triumph except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making your
individual decisions. You should fully and fairly discuss among yourselves all of the evidence
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you have seen and heard in this courtroom about this case, together with the law that relates to this
case as contained in my instructions.
During the course of deliberations, you each have a right to re-examine your own views
and change your opinion if you are convinced to do so by fair and honest discussion with any
member or members of the jury, based upon the evidence and the instructions.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to whether one party or the other should prevail simply because the majority of the
jury feels otherwise or simply for the purpose of returning a verdict.
Consult with one another. Consider each other's views; and deliberate with the objective
of reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.

Page 149

INSTRUCTION NO.

--21_

You are instructed that the foregoing statements of the claims of the parties in this case are
given to you to acquaint you with the issues to be tried in this case. My statements of the claims
of the parties are not evidence in this case; nor are the claims of the parties evidence in this case. I
have advised you of the claims of the parties merely to acquaint you with the issues to be decided

in this case.
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INSTRUCTION NO._@
A witness who has special knowledge in a particular matter may give his or her opinion on
that matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for the witness' opinion. You
are not bound by such opinion. Give it the weight, if any, to which you deem it entitled.

BenJ
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INSTRUCTION NO.

_;;;_J_

You must not speculate as to whether any party to this lawsuit has insurance.
In some cases there is insurance; in other cases there is not. In either event, your job is the
same. It is to reach a verdict solely upon the evidence and upon the principles of law contained in
these instructions.
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INSTRUCTION NO .

.m

You have now completed your duties as jurors in this case and are discharged with the
sincere thanks of this Court. You may now discuss this case with the attorneys or with anyone
else. For your guidance, I instruct you that whether you talk to the attorneys, or to anyone else, is
entirely your own decision. It is proper for you to discuss this case, if you want to, but you are not
required to do so, and you may choose not to discuss the case with anyone at all. If you choose to
talk to someone about this case, you may tell them as much or as little as you like about your
deliberations or the facts that influenced your decisions. If anyone persists in discussing the case
over your objection, or becomes critical of you service either before or after any discussion has
begun, you may report it to me.
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Filed:04/10/2019 10:50:09
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - McCoy, Susan

IAN D. SMITH
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019
Telephone: (208) 765-4050
Facsimile: (208) 765-9089
Idaho State Bar No. 4696
lanSmithLaw@gmail.com
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17-1996

Plaintiff,
JUDGMENT

vs.
ANALLI 5. SIERCKE,

Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
1.

A money judgment against the above-named Defendant, ANALLI S.
SIERCKE, nka: ANALLI S. SALA, in the amount of $25,000.00 shall be,
and hereby is entered in favor of the above-named Plaintiff, DUANE M.
SIERCKE;

JUDGMENT

-1-
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2.

Statutory interest on the $25,000.00 shall beg in to accrue on the date of
the entry of this Judgment.

DATED:

Signed: 4/5/2019 04:50 PM

ourt Judge
CERTIFICATE OF SERVICE
I hereby certify that on the 4 th day of April, 2019, I caused a true and correct copy
of the foregoing document to be served by the method as indicated below, and
addressed to the following:
K. Jill Bolton
Attorney for Defendant

reception@kjboltonlaw.com

Ian D. Smith
Attorney for Plaintiff
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
CV-2017-1996
DUANE M. SIERCKE,
Case No. CV-2017 2996
Plaintiff,
MOTION FOR A NEW TRIAL
vs.
ANALLI S. SIERCKE, (n/k/a SALLA)
Defendant.

COMES NOW, Defendant, ANALLI S. SIERCKE, n/k/a SALLA by and through her
attorney ofrecord, K. JILL BOLTON, of the law firm BOLTON LAW, PLLC and hereby moves
the Court for a new trial pursuant to I.R.C.P. 59.

I.

Introduction
After jury trial and verdict supported by nine (9) jurors, this Court entered Judgment on

April 10, 2019. Defendant brings this motion for a new trial based upon the erroneous jury
instructions given to the jury in this matter.
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Plaintiffs complaint made three claims: defamation, wrongful civil proceedings and
abuse of process. The Defendant counterclaimed for civil battery and intentional infliction of
emotional distress. The jury returned a verdict for the Plaintiff on his claim of defamation and
awarded the plaintiff the sum of $25,000. The jury did not find for the Plaintiff on his other two
claims and did not find for the Defendant on either of her two claims. The outcome of this
verdict is directly attributable to the reversable error committed by the trial court in the
instructions it gave the jury, over defendant's objections, and these errors require a new trial.
II.

Jury Instruction Errors
A.

Statements to Law Enforcement and Police are immune from civil action and
cannot constitute defamation per se

The Ninth Circuit Court of appeals, reviewing an Idaho defamation claim, recognized this
fundamental concept over a half century ago. Borg v. Boas, 231 F.2d 788 (9 th Cir. 1956). This
case pronounced: "that the actions and utterances in judicial proceedings so far as the actual
participants therein are concerned and preliminary steps leading to judicial action of an official
nature have been given absolute privilege. Of particular interest are proceedings leading up to
prosecutions or attempted prosecutions for crime." Id. at 794. Further, "a written charge or
information filed with the prosecutor or the court is not libelous although proved to be false and
unfounded [and] the information given to a prosecutor by a private person for the purpose
of initiating a prosecution is protected by the same cloak of immunity and cannot be used
as a basis for an action for defamation."

Moreover, even as to that portion of Plaintiffs claims to which it could be argued that
absolute immunity did not attach, such as statements to a school counselor or friends, the civil
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claim of defamation per se requires that the statement uttered alleges a felony. At the jury
instructions conference, Defendant reminded the trial court of this important point and cited the
court to the recent case of Irish v. Hall, 163 Idaho 603,416 P.3d 975 (2018). That case made
clear that to be defamatory per se, the conduct alleged must "impute conduct constituting a
criminal offense chargeable by indictment or by information." Id. at 607, 979. The domestic
battery uttered by the Defendant and squarely in issue in this case as set forth specifically in this
Court's jury instruction as outlined in the Court's own and otherwise erroneous instructions to
the jury is a misdemeanor. "A household member who commits a battery, as defined in section
18-903, Idaho Code, against another household member which does not result in traumatic injury
is guilty of misdemeanor battery." (Jury Instruction No. 8). This instruction makes clear that the
proof before the jury was an allegation of misdemeanor domestic battery. As a matter oflaw, a
misdemeanor allegation cannot constitute defamation per se. The trial court erred in giving the
defamation per se instruction and the judgment must be reversed and a new trial ordered.
Notwithstanding Defendant's written and oral objections to a defamation per se
instruction, the trial court gave one this erroneous instruction to the jury. The trial court was
wrong on the law and this error established an incorrect burden of proof and permitted a verdict
to be entered that was not supported by the law. This error in instructing the jury is reversable
and requires a new trial.
B.

Jury Instructions are prejudicial and require a new trial where they affected
or could have affected the outcome of the jury's verdict

Whether jury instructions have been correctly given is a question oflaw. Ballard v. Kerr,
160 Idaho 674, 702, 378 P.3d 464,492 (2016), quoting Mackay v. Four Rivers Packing Co., 151
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Idaho 388,391,257 P.3d 755, 758 (2011)."When considering whether a jury instruction should
or should not have been given, the Court considers 'whether there is evidence at trial to support
the instruction, and whether the instruction is a correct statement of the law." Id. When error is
committed in the giving of a jury instruction, it will be reversible error where "the jury
instructions, taken as a whole mislead or prejudice a party." Mackay, 151 Idaho at 391, 257 P.3d
at 758. A jury instruction is prejudicial when it "could have affected or did affect the outcome of
the trial." Garcia v. Windley, 144 Idaho 539, 164 P.2d 819 (2007). A new trial should be granted
where the party demonstrates that the error affected the jury's conclusion. Ballard, 160 Idaho
674, 702, 378 P.3d 464, 492 (2016).

C.

Plaintiff was not entitled to a defamation per se instruction

Plaintiff alleged that by calling 911, reporting the crime of domestic battery to law
enforcement and prosecutors - all of which led to his arrest and prosecution, the Defendant
committed defamation per se. Plaintiff filed proposed jury instructions following the law of
defamation per se.
On June 20, 2018, the Defendant filed her written objections to the instructions proposed
by Plaintiff. Specifically, the Defendant objected to Plaintiffs proposed instruction numbered 2,
10 and 12 relating to defamation per se. Defendant noted that
Plaintiffproposes slander per se instructions which are not appropriate under the facts
upon which he now proposes to narrowly focus his slander claim. Plaintiff's claim
focuses on Defendant's statements to law enforcement and prosecutors in their pursuit of
criminal charges against the Plaintiff. The charges were initiated by law enforcement
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after both parties called 911 on March 7, 2016. Defendant's statements in the context of
the domestic violence judicial proceedings are subject to an absolute litigation privilege.
Over Defendant's objections, and notwithstanding Idaho and Ninth Circuit precedent on
this issue, the trial court nonetheless gave Instruction No.6: "The Plaintiff Duane Siercke is
entitled to an award of damages without having to prove damages if false statements made by

Analli Siercke, nka Salla, impute that the Plaintiff Duane Siercke engaged in a criminal
offense." (Jury Instruction No. 6).

D.

Instruction No. 6 improperly presumed Defendant's statements as false

Instruction No. 6 was erroneous not only on the law of defamation, but it inserted a
presumption through its wording that "if false statements made by Analli Siercke, nka Salla." By
using this language, the Court suggested the statements Ms. Salla made had already been
determined to be false. Instead, the instruction should have required that the jury first determine
the statements to be false. Defendant reasserted her objection to a defamation per se instruction
and also objected to this particular wording at the instructions conference on the record. The
Court overruled Defendant's objections.

E.

Instruction Nos. 7, 8, 9 improperly instructed on criminal battery without
distinguishing it from civil battery

As set forth in Defendant's written objections to Plaintiffs proposed instruction relating
to instructing the jury on the elements of criminal battery and as reiterated on the record at trial
by Defendant's counsel, the trial court's instructions numbered 7, 8, and 9 all proceeded to
instruct the jury notwithstanding the confusion this created. The Plaintiffs claim of the
Defendant falsely reporting domestic battery was counterclaimed with Defendant's claim of civil
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battery. These two different battery allegations have entirely different elements. Yet the trial
court failed to differentiate the two for the jury or provide them with any direction on how to
apply the elements. As set forth in her June 20, 2018 written objections:
[t} his instruction need not be given, but if given should clarify that this instructs on the
elements of criminal battery and the jury is not being called upon to render a verdict on
criminal battery. Further, the jury should be instructed that the burden ofproof in
criminal proceedings is the much higher "beyond a reasonable doubt" burden ofproof
that is not applied to Defendant's civil battery claims. The jury should be given a limiting
instruction upon the giving of this instruction that it is given simply to define the criminal
battery elements in the context ofPlaintiff's defamation claims, Defendant's civil battery
claims are instructed separately and need only be proven by a preponderance of the
evidence or more probably true than not.

Over Defendant's objection, the trial court instructed the jury in its instructions 7, 8 and 9
on the elements of misdemeanor domestic battery without distinguishing criminal battery from
civil battery or providing any instruction on the different burdens of proof in civil and criminal
proceedings. The jury was therefore not properly instructed. This failure to properly instruct was
reversible error and a new trial must be granted.

F.

The trial court's erroneous instructions affected or could have affected the
outcome of the trial and a new trial must be granted

Based on Jury Instruction number 6, the jury in this case was erroneously instructed that
the Plaintiff need not establish damages if they found that Ms. Salla' s false statements alleged a
misdemeanor crime of domestic violence, regardless of whether those statements were made to
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law enforcement, prosecutors or members of the public. This instruction not only presumed that
Ms. Salla’s statements were false in the wording chosen by the trial court and submitted over the
Defendant’s objections, but it was instructed that it didn’t matter if Mr. Siercke had proven any
damages. In fact, Mr. Siercke’s only submission of proof of damages was several $20 co-pays he
paid to go see a counselor. Mr. Siercke provided no proof of the $25,000 in damages the jury
found Ms. Salla was liable to pay him. This was a direct result of the court’s erroneous
instruction on defamation per se.
Further, as to Ms. Salla’s claims of civil battery, the jury received instructions 7, 8 and 9
relating to criminal battery without any further direction as to how to review civil versus criminal
battery and the burden of proof applicable to those allegations in their different settings. The jury
did not learn that the prosecutor needed to prove her battery claim beyond a reasonable doubt to
convict Mr. Siercke – a burden much higher than she carried at trial of this case in her civil
battery claim.
III.

Conclusion
For each of the foregoing reasons, the Defendant was prejudiced by the trial court’s

erroneous instructions to the jury and the outcome of the trial was or could have been affected by
these errors. Accordingly, this court must permit a new trial of this case.
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DATED THIS 22 nd day of April, 2019.
BOLTON LAW, PLLC

K. [at- 13olt-011c_ ___________________ _

By

K. JILL BOLTON, ISB No. 5269
Attorney for Defendant Salla
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of April, 2019, I electronically filed the
foregoing MOTION FOR A NEW TRIALwith the Clerk of the Court using the system which
sent a Notice of Electronic Filing to the following persons:

Ian D. Smith
Attorney at Law
250 Northwest Blvd. Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

[ ] U.S. Mail
[ ] Hand Delivered
[ ] Facsimile to: (208)765-9089
[ ] Overnight Mail
[X] E-serve: iansmithlaw@gmail.com.

r

)((L(il,U,yw ~
Laura Tenneson
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Filed:06/21/2019 16:17:04
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - Burton, Tiffany

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
P laintif.f,

CASE NO. CV-17-1996
ORDER ON DEFENDANT'S
MOTION FOR NEW TRIAL

V.

ANALLI S. SIERCKE (n/k/a SALA),
Defendant.

On April 22, 2019, Defendant Analli S. Siercke n/k/a Sala filed a Motion for New Trial
pursuant to Idaho Rule of Civil Procedure 59. Defendant's motion came on for hearing before
the Honorable Judge Benjamin R. Simpson on June 3, 2019. Defendant's motion for new trial is
denied.
FACTUAL AND PROCEDURAL HISTORY
A five day jury trial was held in this case before the Honorable Judge Benjamin R.
Simpson on March 18, 2019 through March 22, 2019. At the close of trial , the attorneys placed
their objections to the jury instructions on the record. Defendant objected to Jury Instruction No.
6's use of the phrase "false statements" as opposed to "falsely impute," and argued that the
phrase "false statements" created a presumption that Defendant's statements were false. The
court overruled this objection on the basis that in order for the jury to find defamation p er se they
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had to determine that Defendant's statements were, in fact,false. Thus, the court determined that
Defendant's objection was a linguistic qualification without merit.
Defendant then objected "broadly" with respect to the jury instructions related to
wrongful use of civil proceedings and abuse of process. Defendant moved for a directed verdict
on Plaintiff's wrongful use of civil proceedings and abuse of process claims under Idaho Code
§§ 16-605 and 16-606, on the basis that Defendant was a mandatory reporter under the statute
and that she was entitled to immunity from any civil or criminal liability arising from her report
of alleged child abuse which otherwise might be imposed. The trial court denied her motion
because these code sections only apply if the statements contained in the reports are true and that
Plaintiff's claim is based on allegations that Defendant's statements were made in bad faith.
Defendant then referenced her written objections and asked the court to consider those as well.
The court finalized the instructions over Defendant's objections, and gave Jury Instructions Nos.
6, 7, 8, 9 which are the subject of this motion. See Exhibit A.
On June 20, 2018, Defendant filed written objections to Plaintiff's proposed jury
instructions which included an objection to what would become Jury Instruction No. 6. Her
objection was based on absolute litigation privilege. Defendant argued that her statements "in the
context of the domestic violence judicial proceedings are subject to an absolute litigation
privilege," and that "[t]he charges were initiated by law enforcement after both parties called 911
on March 7, 2016." Defendant 's Objections to Plaintiff's Proposed Jury Instructions, at 2.
Plaintiff cited to Carpenter v. Grimes Pass Placer Mining Company, 19 Idaho 384, 393-95, 114
P. 42, 45-47 (1911) in support. Id.
On March 22, 2019, the jury reached a verdict in this case. The jury determined that
Defendant defamed Plaintiff and assessed Plaintiff's damages at $25,000. The jury did not find
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for Plaintiff with respect to the wrongful use of civil proceedings and abuse of process claims,
and the jury did not find for Defendant with respect to her civil battery and intentional infliction
of emotional distress claims. See Verdict.
On April 10, 2019, a Judgment was issued in this case. On April 22, 2019, Defendant
filed a Motion for New Trial. On May 27, 2019, Plaintiff filed a Response.
This court took the matter under advisement on June 3, 2019.
ST AND ARD OF REVIEW

"In reviewing the denial of a motion for new trial [the] standard is well settled." Quick v.

Crane, 111 Idaho 759, 770, 727 P.2d 1187, 1198 (1986). "On a motion for a new trial , the court
has broad discretion," and "weighs the evidence and the credibility of the witnesses." Id. at 766,
727 P.2d at 1194 (1986). The reviewing court "has been consistent in recognizing the trial
court's important function in passing on motions for new trial and upholding the trial court' s
grant or denial of such motions unless the court has manifestly abused the wide discretion vested
in it." Id. The trial court does not abuse its discretion when it: (1) correctly perceives the issue as
one of discretion; (2) acts within the outer boundaries of its discretion; (3) acts consistently with
the legal standards applicable to the specific choices available to it; and (4) reaches its decision
by the exercise of reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 , 421 P.3d 187, 194
(2018).
"To facilitate a meaningful review of the court's exercise of discretion on a new trial
motion, the court [if denying the motion] need only state, or point to where in the record it
reveals, that the moving party has failed to meet its burden to justify granting the motion." Quick

v. Crane, 111 Idaho 759, 771 , 773 , 727 P.2d 1187, 1199, 1201 (1986).

The court "must
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distinguish between the various motions and the grounds upon which they are based, and not ...
simply lump them all together and issue a general grant or denial." Id. at 773, 727 P.2d at 1201.
DISCUSSION

Under Idaho Rule of Civil Procedure 59, a new trial may be granted under the following
circumstances: (A) irregularity in the proceedings; (B) any order of the court or abuse of
discretion by which either party was prevented from having a fair trial; (C) misconduct of the
jury; (D) accident or surprise; (E) newly discovered evidence; (F) excessive or inadequate
damages; (G) insufficient evidence to justify the verdict; or (H) an error in law that occurred at
trial. See generally I.R.C.P. 59(a)(l).

A motion based on subsections (A) - (E) must be

supported by an affidavit, while motions based on subsections (H) and (G) "must set forth with
particularity the factual grounds for the motion." I.R.C.P. 59(a)(2).
Defendant moved for a new trial under Idaho Rule of Civil Procedure 59 based on
alleged errors in the jury instructions. She did not attach an affidavit to her motion, nor did she
specify the subsection of Rule 59(a)(l) she was moving under. However, Defendant's motion
appears to be brought under subsection (H) because it is based on alleged of errors of law that
occurred at trial based on the jury instructions. Each alleged error is discussed in tum.
I.

Defendant's statements to law enforcement are not barred by an absolute
litigation privilege under Dickinson Frozen Foods, Inc.

Generally, "defamatory matter published in the due course of a judicial proceeding,
having some reasonable relation to the cause, is absolutely privileged and will not support a civil
action for defamation." Dickinson Frozen Foods, Inc. v. JR. Simplot Company, Docket No.
45580, slip. op. at 9 (Second Amended Opinion, May 3, 2019) (quoting Richeson v. Kessler, 73
Idaho 548, 551-52, 255 P.2d 707, 709 (1953)). "The privilege applies even if the defamatory
statements were ' made maliciously and with knowledge of its falsity.' " Id. The Idaho Supreme
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Court stated that "[t]he term judicial proceeding is not restricted to trials, but includes every
proceeding of a judicial nature before a court or official clothed with judicial or quasi judicial
power." Id. The Dickinson court explained that:
A party to a private litigation or a private prosecutor or defendant
in a criminal prosecution is absolutely privileged to publish
defamatory matter concerning another in communications
preliminary to a proposed judicial proceeding, or in the institution
of or during the course and as a part of, a judicial proceeding in
which he participates, if the matter has some relation to the
proceeding.
Id. at 11.

The Dickinson court explained that there is a "low bar to invoking the litigation

privilege" and Idaho courts have "consistently applied the privilege broadly to statements made
in the course of judicial proceedings when there is some relation to the cause of action." Id. at
10, 11. However, the Dickinson court also explained that the privilege "is confined to statements
made by an attorney while performing his function as such." Id. at 12 (quoting Restatement
(Second) of Torts § 586 (1977) cmt. (c)). Two requirements must be met for the litigation
privilege to apply: (1) the defamatory statement must be made in the course of a proceeding; and
(2) the statement had a reasonable relation to the cause of action of that proceeding. Id. at 9.
Even if the litigation privilege is to be broadly applied, it is not applicable in this case.
Defendant's statements to law enforcement were not necessarily intended to institute a
prosecution or judicial proceeding; Defendant could have been requesting assistance from law
enforcement. It is worth noting that both parties called law enforcement on March 7, 2016.
Further, law enforcement does not make charging decisions; a prosecutor determines whether or
not to bring charges against a criminal defendant. Defendant's statements were not made to a
prosecutor or other attorney; they were not made during the course of a judicial proceeding even
under the Dickinson court' s broad interpretation of what constitutes a judicial proceeding: they
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were not made before a court, or before an official clothed with quasi-judicial powers.
Defendant's argument that the litigation privilege applies, citing to an Idaho case from 1911 and
a Ninth Circuit case from 1956, is unavailing in light of Dickinson. Thus, the absolute litigation
privilege does not apply to bar Defendant's statements or render Jury Instruction No. 6 improper
or erroneous.
II.

The evidence introduced at trial warranted a defamation per se jury
instruction.

Defendant argues that Plaintiff was not entitled to a defamation per se jury instruction,
and, alternatively, that there was an error in the wording of the instruction.

"Defamatory

statements may be defamatory per se, meaning they are actionable without proof of special
damages, when they impute ' conduct constituting a criminal offense chargeable by indictment or
by information either at common law or by statute and of such kind as to involve infamous
punishment (death or imprisonment) or moral turpitude conveying the idea of major social
disgrace. " Irish v. Hall, 163 Idaho 603, 607, 416 P.3d 975, 979 (2018) (quoting Barlow v.

International Harvester Co. , 95 Idaho 881 , 890, 522 P.2d 1102, 1111 (1974)). " [I]fthe language
used is plain and unambiguous, it is a question of law for the court to determine whether it is
libelous per se, otherwise it is a question of fact for the trier of fact. " Id. at 608,416 P.3d at 981
(quoting Weeks v. M-P Publications, Inc., 95 Idaho 634, 636, 516 P.2d 193, 195 (1973)).
Plaintiffs defamation cause of action was based on Defendant's alleged false accusation
of criminal battery. Criminal battery can be charged as a felony or a misdemeanor. A domestic
violence battery is considered a felony if a household member inflicts a traumatic injury upon
another household member. LC. § 18-918. The jury heard evidence in this case that Plaintiff had
caused bruising to Defendant and bleeding from Defendant's ears during an argument that
occurred on March 7, 2016.

Such conduct could constitute a felony under Idaho law for
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domestic violence. Further, Plaintiff objected at trial that the officer testified that Plaintiff was
originally cited for a felony that was later reduced to a misdemeanor. Thus, regardless of how the
State determined to charge Plaintiff in the underlying criminal case, the conduct he was accused
of amounted to a felony. Thus, it was not error for this court to give a defamation per se jury
instruction.
With respect to Defendant's claim that Jury Instruction No. 6's wording was prejudicial
to Defendant, this objection is without merit. This court previously addressed this argument on
the record; in order for the jury to award defamation per se damages, those damages must be
based on Defendant' s false statements; not on all of her statements. In other words, it requires a
finding that Defendant' s statements be false . As this court determined earlier, Defendant' s
objection is a linguistic distinction and is without merit. Thus, it was not error for this court to
give Jury Instruction No. 6 as written.
III.

Defendant did not preserve her objections to Jury Instructions Nos. 8 and 9;
her objection to Jury Instruction No. 7 is without merit.

Objections to jury instructions must be made on the record in order to preserve them for
appeal. Goodwin v. Wuljenstein, 107 Idaho 492, 690 P.2d 947 (Ct. App. 1984); I.R.C.P. 51 (i)(3).
Further, a party must state "distinctly the instruction to which that party objects and the grounds
of the objection." I.R.C.P. 5l(i). This enables a trial court to correct any instructional mistakes
before the jury retires and in a way that helps to avoid an unnecessary retrial. Jones v. United

States, 527 U. S. 373 , 387-88 (1999). " It is too late to raise an alleged error in the jury
instructions in a post-trial motion for a judgment notwithstanding the verdict or, in the
alternative, a new trial." St. Alphonsus Diversified Care, Inc. v. MRI Associates, LLP, 148 Idaho
4 79, 491 , 224 P .3d 1068, 1080 (2009) (citation omitted).
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In this case, Defendant raises objections to Jury Instructions Nos. 8 and 9 for the first
time in her motion for new trial. Even taking Defendant's June 2018 written objections into
consideration, Defendant did not object to Instructions 8 or 9 on the record. None of the written
objections referred to the definition of "household member" that were the substance of
Instructions 8 and 9. Further, Defendant's verbal objections on the record did not refer to the
"household member" instructions; Defendant broadly objected to Plaintiffs instructions related
to wrongful use of civil proceedings and abuse of process, to the defamation per se instruction,
and referenced her written objections, before moving for a directed verdict. Thus, Defendant's
objections to Jury Instructions Nos. 8 and 9 are untimely.
With respect to Jury Instruction No. 7, Defendant did preserve her objection to this
instruction; however her objection is without merit. After a review of the Final Jury Instructions,
it appears to this court that there was little danger of confusing the jury and that a limiting
instruction was not necessary.

Even if the jury instructions contained instructions for civil

battery and criminal battery, there was little danger of confusion because the criminal battery
instruction, Jury Instruction No. 7, was given in connection with Plaintiffs defamation, wrongful
use of civil proceedings, and abuse of process claims, early on in the instructions. The civil
battery instruction, Jury Instruction No. 19, was given as part of Defendant' s requested
instructions. It was a model civil jury instruction, it clearly stated the applicable burden of proof;
and clearly stated that it pertained to Defendant's battery claim. Thus, a limiting instruction or
further instruction regarding differing burdens of proof was unnecessary.
CONCLUSION

For the above stated reasons, Defendant's motion for new trial is denied.
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ORDER:
Based on the foregoing and good cause appearing therefore,
IT IS HERBY ORDERED, Defendant' s Motion for New Trial is DENIED

~

DATED this 2L_ day of June, 2019.
BY THE COURT:

Benjamin . Simpson
Dis net Judge
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the foregoing was placed in the
__ day of
courthouse mailing system, postage prepaid, inter office mail, or by facsimile on the 21st
June, 2019, to:

Ian D. Smith
iansmithla\V((ligrnail.com
Attorney for Plaintiff
K. Jill Bolton
rcception rc]lkjboltonlmv.com
Attorney for Defendant

JIM BRANNON

~ D~URT

ep~
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EXHIBIT A
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...

INSTRUCTION NO.

k

The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if false statements made by Analli Siercke, nka: Salla, impute that the Plaintiff Duane Siercke
engaged in a criminal offense.
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INSTRUCTION NO.

7

A battery is any:

(a) W'tllful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the
other; or

(c) Unlawfully and intentionally causing bodily harm to an individual.
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INSTRUCTION NO.

B

A household member who commits a battery, as defined in section 18-903, Idaho Code, against
another household member which does not result in traumatic injmy is guilty of a misdemeanor
domestic battery.
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INSTRUCTION NO.

J_

"Household member" means a person who is a spouse, fonner spouse. or a person who has a
child in common regardless of whether they have been married or a person with whom a person
is cohabiting, whether or not they have married or have held themselves out to be husband or
wife.
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Electronically Filed
7/15/2019 3:05 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Debra Leu, Deputy Clerk

BOLTON LAW, PLLC
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
CASE NO. CV-2017-1996
Plaintiff/Respondent,
NOTICE OF APPEAL

vs.
ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)

Defendant/A

ellant.

TO: THE ABOVE-NAMED RESPONDENT, DUANE M. SIERCKE, AND HIS
ATTORNEY, IAN D. SMITH, 250 NORTHWEST BLVD., COEUR D'ALENE, ID 83814,
AND THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, ANNAL! S. SIERCKE, appeals against the above-named
respondent to the Supreme Court of Idaho from the final Judgment entered in the aboveentitled action entered on April 10, 2019 and the subsequent final Order on Motion for New
Trial entered on June 24, 2019, the Honorable Judge Simpson presiding. A copy of the order
entered after final judgment being appealed is attached to this notice along with a copy of the
final judgment.

2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgment and order
described in paragraph 1 above are appealable pursuant to Idaho Appellate Rule 11 (a)( 1) and
1 l(a)(5).
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3.

Preliminary statement of issues on appeal include that:
a.

The district court erred in permitting Plaintiff to proceed with a defamation per se
claim relating to Defendant reporting his domestic violence to law enforcement and
prosecutors and instructing the jury, including but not limited to, its instruction 6
regarding defamation per se liability;

b.

The district court erred in failing to instruct the jury properly on Defendant's civil
battery counterclaim and giving Plaintiffs proposed instructions 7, 8, and 9 relating
to criminal battery;

c.

The district court's management of the Defendant's testimony, including, but not
limited to its order in the presence of the jury that she leave the courtroom from the
witness stand and return to the courtroom only after she composed herself while the
jury remained in the courtroom unfairly prejudiced the Defendant;

d.

The district court erred in denying Defendant's Motion for a New Trial.

4. No Order has been entered sealing any portion of this record.
5.

The appellant requests the preparation of the following portions of the reporter's transcript in

electronic copy:
a.

jury instructions given to the jury by the Court;

b. jury instruction conferences between counsel and the court;
c.

Defendant's requested instructions and written objections to instructions
proposed by the Plaintiff;

6.

d.

the testimony of Analli Salla Siercke (translated portions in English only);

e.

the testimony of Duane M. Siercke;

f.

the testimony of Deputy Ballman;

g.

the testimony of Deputy Zeigler.

The appellant requests the following documents to be included in the clerk's record in
addition to those automatically included under Rule 28, I.A.R.:

7.

a.

All requested and given jury instructions;

b.

Defendant's objections to Plaintiff's proposed jury instructions;

c.

Defendant's motion for a new trial.

The appellant requests the following documents, charts, or pictures offered or admitted as
exhibits to be copied and sent to the Supreme Court:
a.

Defendant's Exhibits B, C, E, G, I, J, K, L;

b.

Plaintiff's Exhibits 3, 5, 6, 7, 8.
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8. Certificate of service on opposing counsel is attached hereto.

DATED this 15 th day of July, 2019.

Isl K. TCl.1/B0:U-o-vv
K. Jill Bolton
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15 th day of July, 2019, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Ian D. Smith
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

[ ] U.S. Mail
[ ] Hand Delivered
[ ] Facsimile to: (208) 765-9089
[ ] Overnight Mail
[X] E-served: IanSmithLaw@gmail.com

r

/ s/ LCU,t,Y'W ~
Laura Tenneson
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Filed:04/10/2019 10:50:09
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - McCoy, Susan

IAN D. SMITH
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019
Telephone: (208) 765-4050
Facsimile: (208) 765-9089
Idaho State Bar No. 4696
lanSmithLaw@gmail.com
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
CASE NO. CV-17-1996

Plaintiff,
JUDGMENT

vs.
ANALLI 5. SIERCKE,

Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
1.

A money judgment against the above-named Defendant, ANALLI S.
SIERCKE, nka: ANALLI S. SALA, in the amount of $25,000.00 shall be,
and hereby is entered in favor of the above-named Plaintiff, DUANE M.
SIERCKE;

JUDGMENT
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2.

Statutory interest on the $25,000.00 shall beg in to accrue on the date of
the entry of this Judgment.

DATED:

Signed: 4/5/2019 04:50 PM

ourt Judge
CERTIFICATE OF SERVICE
I hereby certify that on the 4 th day of April, 2019, I caused a true and correct copy
of the foregoing document to be served by the method as indicated below, and
addressed to the following:
K. Jill Bolton
Attorney for Defendant

reception@kjboltonlaw.com

Ian D. Smith
Attorney for Plaintiff

lanSmithLaw@gmail.com
JIM BRANNON
CLERK OF THE COURT

sv~ a m YYkCot=
DE UTYCLERK

JUDGMENT

.
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Filed:06/21/2019 16:17:04
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - Burton, Tiffany

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
DUANE M. SIERCKE,
P laintif.f,

CASE NO. CV-17-1996
ORDER ON DEFENDANT'S
MOTION FOR NEW TRIAL

V.

ANALLI S. SIERCKE (n/k/a SALA),
Defendant.

On April 22, 2019, Defendant Analli S. Siercke n/k/a Sala filed a Motion for New Trial
pursuant to Idaho Rule of Civil Procedure 59. Defendant's motion came on for hearing before
the Honorable Judge Benjamin R. Simpson on June 3, 2019. Defendant's motion for new trial is
denied.
FACTUAL AND PROCEDURAL HISTORY
A five day jury trial was held in this case before the Honorable Judge Benjamin R.
Simpson on March 18, 2019 through March 22, 2019. At the close of trial , the attorneys placed
their objections to the jury instructions on the record. Defendant objected to Jury Instruction No.
6's use of the phrase "false statements" as opposed to "falsely impute," and argued that the
phrase "false statements" created a presumption that Defendant's statements were false. The
court overruled this objection on the basis that in order for the jury to find defamation p er se they
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had to determine that Defendant's statements were, in fact,false. Thus, the court determined that
Defendant's objection was a linguistic qualification without merit.
Defendant then objected "broadly" with respect to the jury instructions related to
wrongful use of civil proceedings and abuse of process. Defendant moved for a directed verdict
on Plaintiff's wrongful use of civil proceedings and abuse of process claims under Idaho Code
§§ 16-605 and 16-606, on the basis that Defendant was a mandatory reporter under the statute
and that she was entitled to immunity from any civil or criminal liability arising from her report
of alleged child abuse which otherwise might be imposed. The trial court denied her motion
because these code sections only apply if the statements contained in the reports are true and that
Plaintiff's claim is based on allegations that Defendant's statements were made in bad faith.
Defendant then referenced her written objections and asked the court to consider those as well.
The court finalized the instructions over Defendant's objections, and gave Jury Instructions Nos.
6, 7, 8, 9 which are the subject of this motion. See Exhibit A.
On June 20, 2018, Defendant filed written objections to Plaintiff's proposed jury
instructions which included an objection to what would become Jury Instruction No. 6. Her
objection was based on absolute litigation privilege. Defendant argued that her statements "in the
context of the domestic violence judicial proceedings are subject to an absolute litigation
privilege," and that "[t]he charges were initiated by law enforcement after both parties called 911
on March 7, 2016." Defendant 's Objections to Plaintiff's Proposed Jury Instructions, at 2.
Plaintiff cited to Carpenter v. Grimes Pass Placer Mining Company, 19 Idaho 384, 393-95, 114
P. 42, 45-47 (1911) in support. Id.
On March 22, 2019, the jury reached a verdict in this case. The jury determined that
Defendant defamed Plaintiff and assessed Plaintiff's damages at $25,000. The jury did not find
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for Plaintiff with respect to the wrongful use of civil proceedings and abuse of process claims,
and the jury did not find for Defendant with respect to her civil battery and intentional infliction
of emotional distress claims. See Verdict.
On April 10, 2019, a Judgment was issued in this case. On April 22, 2019, Defendant
filed a Motion for New Trial. On May 27, 2019, Plaintiff filed a Response.
This court took the matter under advisement on June 3, 2019.
ST AND ARD OF REVIEW

"In reviewing the denial of a motion for new trial [the] standard is well settled." Quick v.

Crane, 111 Idaho 759, 770, 727 P.2d 1187, 1198 (1986). "On a motion for a new trial , the court
has broad discretion," and "weighs the evidence and the credibility of the witnesses." Id. at 766,
727 P.2d at 1194 (1986). The reviewing court "has been consistent in recognizing the trial
court's important function in passing on motions for new trial and upholding the trial court' s
grant or denial of such motions unless the court has manifestly abused the wide discretion vested
in it." Id. The trial court does not abuse its discretion when it: (1) correctly perceives the issue as
one of discretion; (2) acts within the outer boundaries of its discretion; (3) acts consistently with
the legal standards applicable to the specific choices available to it; and (4) reaches its decision
by the exercise of reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 , 421 P.3d 187, 194
(2018).
"To facilitate a meaningful review of the court's exercise of discretion on a new trial
motion, the court [if denying the motion] need only state, or point to where in the record it
reveals, that the moving party has failed to meet its burden to justify granting the motion." Quick

v. Crane, 111 Idaho 759, 771 , 773 , 727 P.2d 1187, 1199, 1201 (1986).

The court "must
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distinguish between the various motions and the grounds upon which they are based, and not ...
simply lump them all together and issue a general grant or denial." Id. at 773, 727 P.2d at 1201.
DISCUSSION

Under Idaho Rule of Civil Procedure 59, a new trial may be granted under the following
circumstances: (A) irregularity in the proceedings; (B) any order of the court or abuse of
discretion by which either party was prevented from having a fair trial; (C) misconduct of the
jury; (D) accident or surprise; (E) newly discovered evidence; (F) excessive or inadequate
damages; (G) insufficient evidence to justify the verdict; or (H) an error in law that occurred at
trial. See generally I.R.C.P. 59(a)(l).

A motion based on subsections (A) - (E) must be

supported by an affidavit, while motions based on subsections (H) and (G) "must set forth with
particularity the factual grounds for the motion." I.R.C.P. 59(a)(2).
Defendant moved for a new trial under Idaho Rule of Civil Procedure 59 based on
alleged errors in the jury instructions. She did not attach an affidavit to her motion, nor did she
specify the subsection of Rule 59(a)(l) she was moving under. However, Defendant's motion
appears to be brought under subsection (H) because it is based on alleged of errors of law that
occurred at trial based on the jury instructions. Each alleged error is discussed in tum.
I.

Defendant's statements to law enforcement are not barred by an absolute
litigation privilege under Dickinson Frozen Foods, Inc.

Generally, "defamatory matter published in the due course of a judicial proceeding,
having some reasonable relation to the cause, is absolutely privileged and will not support a civil
action for defamation." Dickinson Frozen Foods, Inc. v. JR. Simplot Company, Docket No.
45580, slip. op. at 9 (Second Amended Opinion, May 3, 2019) (quoting Richeson v. Kessler, 73
Idaho 548, 551-52, 255 P.2d 707, 709 (1953)). "The privilege applies even if the defamatory
statements were ' made maliciously and with knowledge of its falsity.' " Id. The Idaho Supreme
ORDER ON DEFENDANT'S MOTION FOR NEW TRIAL--4
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Court stated that "[t]he term judicial proceeding is not restricted to trials, but includes every
proceeding of a judicial nature before a court or official clothed with judicial or quasi judicial
power." Id. The Dickinson court explained that:
A party to a private litigation or a private prosecutor or defendant
in a criminal prosecution is absolutely privileged to publish
defamatory matter concerning another in communications
preliminary to a proposed judicial proceeding, or in the institution
of or during the course and as a part of, a judicial proceeding in
which he participates, if the matter has some relation to the
proceeding.
Id. at 11.

The Dickinson court explained that there is a "low bar to invoking the litigation

privilege" and Idaho courts have "consistently applied the privilege broadly to statements made
in the course of judicial proceedings when there is some relation to the cause of action." Id. at
10, 11. However, the Dickinson court also explained that the privilege "is confined to statements
made by an attorney while performing his function as such." Id. at 12 (quoting Restatement
(Second) of Torts § 586 (1977) cmt. (c)). Two requirements must be met for the litigation
privilege to apply: (1) the defamatory statement must be made in the course of a proceeding; and
(2) the statement had a reasonable relation to the cause of action of that proceeding. Id. at 9.
Even if the litigation privilege is to be broadly applied, it is not applicable in this case.
Defendant's statements to law enforcement were not necessarily intended to institute a
prosecution or judicial proceeding; Defendant could have been requesting assistance from law
enforcement. It is worth noting that both parties called law enforcement on March 7, 2016.
Further, law enforcement does not make charging decisions; a prosecutor determines whether or
not to bring charges against a criminal defendant. Defendant's statements were not made to a
prosecutor or other attorney; they were not made during the course of a judicial proceeding even
under the Dickinson court' s broad interpretation of what constitutes a judicial proceeding: they
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were not made before a court, or before an official clothed with quasi-judicial powers.
Defendant's argument that the litigation privilege applies, citing to an Idaho case from 1911 and
a Ninth Circuit case from 1956, is unavailing in light of Dickinson. Thus, the absolute litigation
privilege does not apply to bar Defendant's statements or render Jury Instruction No. 6 improper
or erroneous.
II.

The evidence introduced at trial warranted a defamation per se jury
instruction.

Defendant argues that Plaintiff was not entitled to a defamation per se jury instruction,
and, alternatively, that there was an error in the wording of the instruction.

"Defamatory

statements may be defamatory per se, meaning they are actionable without proof of special
damages, when they impute ' conduct constituting a criminal offense chargeable by indictment or
by information either at common law or by statute and of such kind as to involve infamous
punishment (death or imprisonment) or moral turpitude conveying the idea of major social
disgrace. " Irish v. Hall, 163 Idaho 603, 607, 416 P.3d 975, 979 (2018) (quoting Barlow v.

International Harvester Co. , 95 Idaho 881 , 890, 522 P.2d 1102, 1111 (1974)). " [I]fthe language
used is plain and unambiguous, it is a question of law for the court to determine whether it is
libelous per se, otherwise it is a question of fact for the trier of fact. " Id. at 608,416 P.3d at 981
(quoting Weeks v. M-P Publications, Inc., 95 Idaho 634, 636, 516 P.2d 193, 195 (1973)).
Plaintiffs defamation cause of action was based on Defendant's alleged false accusation
of criminal battery. Criminal battery can be charged as a felony or a misdemeanor. A domestic
violence battery is considered a felony if a household member inflicts a traumatic injury upon
another household member. LC. § 18-918. The jury heard evidence in this case that Plaintiff had
caused bruising to Defendant and bleeding from Defendant's ears during an argument that
occurred on March 7, 2016.

Such conduct could constitute a felony under Idaho law for
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domestic violence. Further, Plaintiff objected at trial that the officer testified that Plaintiff was
originally cited for a felony that was later reduced to a misdemeanor. Thus, regardless of how the
State determined to charge Plaintiff in the underlying criminal case, the conduct he was accused
of amounted to a felony. Thus, it was not error for this court to give a defamation per se jury
instruction.
With respect to Defendant's claim that Jury Instruction No. 6's wording was prejudicial
to Defendant, this objection is without merit. This court previously addressed this argument on
the record; in order for the jury to award defamation per se damages, those damages must be
based on Defendant' s false statements; not on all of her statements. In other words, it requires a
finding that Defendant' s statements be false . As this court determined earlier, Defendant' s
objection is a linguistic distinction and is without merit. Thus, it was not error for this court to
give Jury Instruction No. 6 as written.
III.

Defendant did not preserve her objections to Jury Instructions Nos. 8 and 9;
her objection to Jury Instruction No. 7 is without merit.

Objections to jury instructions must be made on the record in order to preserve them for
appeal. Goodwin v. Wuljenstein, 107 Idaho 492, 690 P.2d 947 (Ct. App. 1984); I.R.C.P. 51 (i)(3).
Further, a party must state "distinctly the instruction to which that party objects and the grounds
of the objection." I.R.C.P. 5l(i). This enables a trial court to correct any instructional mistakes
before the jury retires and in a way that helps to avoid an unnecessary retrial. Jones v. United

States, 527 U. S. 373 , 387-88 (1999). " It is too late to raise an alleged error in the jury
instructions in a post-trial motion for a judgment notwithstanding the verdict or, in the
alternative, a new trial." St. Alphonsus Diversified Care, Inc. v. MRI Associates, LLP, 148 Idaho
4 79, 491 , 224 P .3d 1068, 1080 (2009) (citation omitted).
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In this case, Defendant raises objections to Jury Instructions Nos. 8 and 9 for the first
time in her motion for new trial. Even taking Defendant's June 2018 written objections into
consideration, Defendant did not object to Instructions 8 or 9 on the record. None of the written
objections referred to the definition of "household member" that were the substance of
Instructions 8 and 9. Further, Defendant's verbal objections on the record did not refer to the
"household member" instructions; Defendant broadly objected to Plaintiffs instructions related
to wrongful use of civil proceedings and abuse of process, to the defamation per se instruction,
and referenced her written objections, before moving for a directed verdict. Thus, Defendant's
objections to Jury Instructions Nos. 8 and 9 are untimely.
With respect to Jury Instruction No. 7, Defendant did preserve her objection to this
instruction; however her objection is without merit. After a review of the Final Jury Instructions,
it appears to this court that there was little danger of confusing the jury and that a limiting
instruction was not necessary.

Even if the jury instructions contained instructions for civil

battery and criminal battery, there was little danger of confusion because the criminal battery
instruction, Jury Instruction No. 7, was given in connection with Plaintiffs defamation, wrongful
use of civil proceedings, and abuse of process claims, early on in the instructions. The civil
battery instruction, Jury Instruction No. 19, was given as part of Defendant' s requested
instructions. It was a model civil jury instruction, it clearly stated the applicable burden of proof;
and clearly stated that it pertained to Defendant's battery claim. Thus, a limiting instruction or
further instruction regarding differing burdens of proof was unnecessary.
CONCLUSION

For the above stated reasons, Defendant's motion for new trial is denied.
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ORDER:
Based on the foregoing and good cause appearing therefore,
IT IS HERBY ORDERED, Defendant' s Motion for New Trial is DENIED

~

DATED this 2L_ day of June, 2019.
BY THE COURT:

Benjamin . Simpson
Dis net Judge
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the foregoing was placed in the
__ day of
courthouse mailing system, postage prepaid, inter office mail, or by facsimile on the 21st
June, 2019, to:

Ian D. Smith
iansmithla\V((ligrnail.com
Attorney for Plaintiff
K. Jill Bolton
rcception rc]lkjboltonlmv.com
Attorney for Defendant

JIM BRANNON

~ D~URT

ep~
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EXHIBIT A
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...

INSTRUCTION NO.

k

The Plaintiff Duane Siercke is entitled to an award of damages without having to prove damages
if false statements made by Analli Siercke, nka: Salla, impute that the Plaintiff Duane Siercke
engaged in a criminal offense.
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INSTRUCTION NO.

7

A battery is any:

(a) W'tllful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the
other; or

(c) Unlawfully and intentionally causing bodily harm to an individual.
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INSTRUCTION NO.

B

A household member who commits a battery, as defined in section 18-903, Idaho Code, against
another household member which does not result in traumatic injmy is guilty of a misdemeanor
domestic battery.
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INSTRUCTION NO.

J_

"Household member" means a person who is a spouse, fonner spouse. or a person who has a
child in common regardless of whether they have been married or a person with whom a person
is cohabiting, whether or not they have married or have held themselves out to be husband or
wife.
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Electronically Filed
7/18/2019 2:09 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Katherine Hayden, Deputy Clerk

BOLTON LAW, PLLC
424 E. Sherman Avenue, Ste 308
Coeur d'Alene, Idaho 83814
Telephone: (208) 306-3360
Facsimile: (208) 519-3974
K. Jill Bolton ISBN: 5269
reception@kjboltonlaw.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
CASE NO. CV-2017-1996
Plaintiff/Respondent,

AMENDED NOTICE OF APPEAL
vs.
ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)

Defendant/A

ellant.

TO: THE ABOVE-NAMED RESPONDENT, DUANE M. SIERCKE, AND HIS
ATTORNEY, IAN D. SMITH, 250 NORTHWEST BL VD., COEUR D'ALENE, ID 83814,
AND THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1. The above-named appellant, ANNAL! S. SIERCKE, appeals against the above-named
respondent to the Supreme Court of Idaho from the final Judgment entered in the aboveentitled action entered on April 10, 2019 and the subsequent final Order on Motion for New
Trial entered on June 24, 2019, the Honorable Judge Simpson presiding. A copy of the order
entered after final judgment being appealed is attached to this notice along with a copy of the
final judgment.
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2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgment and order
described in paragraph 1 above are appealable pursuant to Idaho Appellate Rule 1l(a)(l) and
1 l(a)(5).

3. Preliminary statement of issues on appeal include that:
a.

The district court erred in permitting Plaintiff to proceed with a defamation per se
claim relating to Defendant reporting his domestic violence to law enforcement and
prosecutors and instructing the jury, including but not limited to, its instruction 6
regarding defamation per se liability;

b.

The district court erred in failing to instruct the jury properly on Defendant's civil
battery counterclaim and giving Plaintiffs proposed instructions 7, 8, and 9 relating
to criminal battery;

c.

The district court's management of the Defendant's testimony, including, but not
limited to its order in the presence of the jury that she leave the courtroom from the
witness stand and return to the courtroom only after she composed herself while the
jury remained in the courtroom unfairly prejudiced the Defendant;

d.

The district court erred in denying Defendant's Motion for a New Trial.

4. No Order has been entered sealing any portion of this record.
5.

The appellant requests the preparation of the following portions of the reporter's transcript in

electronic copy:
a.

jury instructions given to the jury by the Court March 22, 2019;

b. jury instruction conferences between counsel and the court and recorded

objection by counsel March 22, 2019;
c.

the testimony of Analli Salla Siercke (translated portions in English only) March
19, 20, 21, 2019;

6.

d.

the testimony of Duane M. Siercke March 19, 20, 21, 2019;

e.

the testimony of Deputy Ballman March 18, 2019;

The appellant requests the following documents to be included in the clerk's record in
addition to those automatically included under Rule 28, I.A.R.:

7.

a.

All requested and given jury instructions June 18, 2018 and March 22, 2019;

b.

Defendant's objections to Plaintiff's proposed jury instructions June 20, 2018;

c.

Defendant's motion for a new trial April 22, 2019.

The appellant requests the following documents, charts, or pictures offered or admitted as
exhibits to be copied and sent to the Supreme Court:
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a.

Defendant's Exhibits B, C, E, G, I, J, K, L All exhibits were stipulated to on
March 18, 2019 except for Exhibit C. Exhibit C was admitted on March 20,
2019;

b. Plaintiff's Exhibits 3, 5, 6, 7, 8 All exhibits were stipulated to on March 18, 2019.

8.

Certificate of service on opposing counsel is attached hereto.

DATED this 18th day of July, 2019.

Isl K. TCU/BoU:o-vv
K. Jill Bolton
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day of July, 2019, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Ian D. Smith
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

] U.S. Mail
] Hand Delivered
] Facsimile to: (208) 765-9089
[ ] Overnight Mail
[X] E-served: IanSmithLaw@gmail.com

Isl LCU,{,f"ev T~
Laura Tenneson
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Electronically Filed
8/12/2019 10:49 AM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Debra Leu, Deputy Clerk

BOLTON LAW, PLLC
424 E. Sherman Avenue, Ste 308
Coeur d'Alene, Idaho 83814
Telephone: (208) 306-3360
Facsimile: (208) 519-3974
K. Jill Bolton ISBN: 5269
reception@kjboltonlaw.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

DUANE M. SIERCKE,
CASE NO. CV-2017-1996
Plaintiff/Respondent,

SECOND AMENDED NOTICE OF
APPEAL FROM FINAL JUDGMENT

vs.
ANALLI S. SIERCKE,
(n/k/a ANALLI SALLA)

Defendant/A

ellant.

TO: THE ABOVE-NAMED RESPONDENT, DUANE M. SIERCKE, AND HIS
ATTORNEY, IAN D. SMITH, 250 NORTHWEST BL VD., COEUR D'ALENE, ID 83814,
AND THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1. The above-named appellant, ANNAL! S. SIERCKE, appeals against the above-named
respondent to the Supreme Court of Idaho from the final Judgment entered in the aboveentitled action entered on April 10, 2019 and the subsequent final Order on Motion for New
Trial entered on June 24, 2019, the Honorable Judge Simpson presiding. A copy of the order
entered after final judgment being appealed is attached to this notice along with a copy of the
final judgment.
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2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgment and order
described in paragraph 1 above are appealable pursuant to Idaho Appellate Rule 1l(a)(l) and
1 l(a)(5).

3. Preliminary statement of issues on appeal include that:
a.

The district court erred in permitting Plaintiff to proceed with a defamation per se
claim relating to Defendant reporting his domestic violence to law enforcement and
prosecutors and instructing the jury, including but not limited to, its instruction 6
regarding defamation per se liability;

b.

The district court erred in failing to instruct the jury properly on Defendant's civil
battery counterclaim and giving Plaintiffs proposed instructions 7, 8, and 9 relating
to criminal battery;

c.

The district court's management of the Defendant's testimony, including, but not
limited to its order in the presence of the jury that she leave the courtroom from the
witness stand and return to the courtroom only after she composed herself while the
jury remained in the courtroom unfairly prejudiced the Defendant;

d.

The district court erred in denying Defendant's Motion for a New Trial.

4. No Order has been entered sealing any portion of this record.
5.

The appellant requests the preparation of the following portions of the reporter's transcript in

electronic copy:
a.

jury instructions given to the jury by the Court March 22, 2019;

b. jury instruction conferences between counsel and the court and recorded

objections by counsel March 22, 2019;
c.

the testimony of Analli Salla Siercke (translated portions in English only) March
21, 2019 9:35 a.m. to 9:54 a.m.;

6.

d.

the testimony of Duane M. Siercke March 19, 20, 2019;

e.

the testimony of Deputy Ballman March 18, 2019 1:51 P.M. to 4:33 p.m.;

The appellant requests the following documents to be included in the clerk's record in
addition to those automatically included under Rule 28, I.A.R.:

7.

a.

All requested and given jury instructions June 18, 2018 and March 22, 2019;

b.

Defendant's objections to Plaintiff's proposed jury instructions June 20, 2018;

c.

Defendant's motion for a new trial April 22, 2019.

The appellant requests the following documents, charts, or pictures offered or admitted as
exhibits to be copied and sent to the Supreme Court:
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a.

Defendant's Exhibits B, C, E, G, I, J, K, L All exhibits were stipulated to on
March 18, 2019 except for Exhibit C. Exhibit C was admitted on March 20,
2019;

b. Plaintiff's Exhibits 3, 5, 6, 7, 8 All exhibits were stipulated to on March 18, 2019.

8.

Certificate of service on opposing counsel is attached hereto.

DATED this 12th day of August, 2019.

Isl K. TCU/BoU:o-vv
K. Jill Bolton
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of August, 2019, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the following:

Ian D. Smith
Attorney at Law
250 Northwest Boulevard, Suite 109
P.O. Box 3019
Coeur d'Alene, ID 83816-3019

] U.S. Mail
] Hand Delivered
] Facsimile to: (208) 765-9089
[ ] Overnight Mail
[X] E-served: IanSmithLaw@gmail.com

Isl LCU,{,f"ev T~
Laura Tenneson
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STAlE OF IOAHO
COUNTY
~

FILED:

:r
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF KOOTENAI
DUANE M.

SIERCKE,
Plaintiff,
Case No. CV-2017-1996

vs.
ANALLI S. SIERCKE,
(n/k/a ANALII SALLA,
Defendant.

NOTICE OF LODGING

Please be advised that the PARTIAL
Transcripts of Proceedings held March 18,
19,

2019, March 20,

2019,

and March 21,

2019, March

2019 in the

above-entitled case have been lodged with the Clerk of
the Kootenai County District Court on October 24,

2019.

These transcripts reflect the modifications made to the
Amended Notice of Appeal as communicated by Appellant
via e-mail to the court reporter.

Date: 10-24-19
Diane Bolan
Official Court Reporter
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Duane Siercke
Plaintiff,
vs.
Analli Siercke
Defendant.

Supreme Court No. 47196
CERTIFICATE OF EXHIBITS

I, Bobee Deglman, Deputy Clerk of the District Court of the First Judicial District of the
State of Idaho in and for the County of Kootenai, do hereby certify that the following
documents will be submitted as exhibits to the Record:

Plaintiff's Trial Exhibits

1. Plaintiff's Exhibit 1, Electronic Media, Admitted on March 18, 2019
2. Plaintiff's Exhibit 2, Electronic Media, Admitted on March 18, 2019
3. Plaintiff's Exhibit 3, Document, Admitted on March 18, 2019
4. Plaintiff's Exhibit 4, Electronic Media, Admitted on March 18, 2019
5. Plaintiff's Exhibit 5, Document, Admitted on March 18, 2019
6. Plaintiff's Exhibit 6, Document, Admitted on March 18, 2019
7. Plaintiff's Exhibit 7, Document, Admitted on March 18, 2019
8. Plaintiff's Exhibit 8, Document, Admitted on March 18, 2019
9. Plaintiff's Exhibit 9, Document, Admitted on March 18, 2019
10. Plaintiff's Exhibit 10, Document, Admitted on March 18, 2019
11. Plaintiff's Exhibit 11, Document, Admitted on March 18, 2019
12. Plaintiff's Exhibit 12, Document, Admitted on March 18, 2019
13. Plaintiff's Exhibit 13, Document, Admitted on March 18, 2019
14. Plaintiff's Exhibit 33, Document, Admitted on March 20, 2019
15. Plaintiff's Exhibit 32, Document, Admitted on March 18, 2019

Certificate of Exhibits - D (MISC28)
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Defendant's Trial Exhibits

1. Defendant's Exhibit A, Electronic Media, Admitted March 18, 2019
2. Defendant's Exhibit B, Document, Admitted March 18, 2019
3. Defendant's Exhibit C, Photograph, Admitted March 18, 2019
4. Defendant's Exhibit D, Electronic Media, Admitted March 18, 2019
5. Defendant's Exhibit E, Document, Admitted March 18, 2019
6. Defendant's Exhibit F, Document, Admitted March 18, 2019
7. Defendant's Exhibit G, Document, Admitted March 18, 2019
8. Defendant's Exhibit H, Document, Admitted March 18, 2019
9. Defendant's Exhibit I, Document, Admitted March 18, 2019
10. Defendant's Exhibit J, Document, Admitted March 18, 2019
11. Defendant's Exhibit K, Document, Admitted March 18, 2019
12. Defendant's Exhibit L, Document Admitted March 18, 2019
13. Defendant's Exhibit M, Document Admitted March 18, 2019
14. Defendant's Exhibit N, Document, Admitted March 18, 2019
15. Defendant's Exhibit P, Document, Admitted March 18, 2019
16. Defendant's Exhibit S, Document, Admitted March 18, 2019
17. Defendant's Exhibit T, Document, Admitted March 18, 2019
18. Defendant's Exhibit U, Document, Admitted March 18, 2019
19. Defendant's Exhibit X, Document, Admitted March 18, 2019
20. Defendant's Exhibit Y, Document, Admitted March 18, 2019
21. Defendant's Exhibit Z, Document Admitted March 18, 2019
22. Defendant's Exhibit mm, Document, Admitted March 18, 2019
23. Defendant's Exhibit pp, Document, Admitted March 18, 2019

Certificate of Exhibits - D (MISC28)
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24. Defendant's Exhibit vv, Document, Admitted March 18, 2019
25. Defendant's Exhibit R, Document, Admitted March 18, 2019
26. Defendant's Exhibit W, Document, Admitted March 18, 2019
27. Defendant's Exhibit ff, Document, Admitted March 18, 2019
28. Defendant's Exhibit uu, Document, Admitted March 18, 2019
29. Defendant's Exhibit Q, Photograph, Admitted March 18, 2019
30. Defendant's Exhibit ee, Document, Admitted March 18, 2019

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court on this the 6th day of November, 2019.
JIM BRANNON
Clerk of the Court

By:_
~ - -~- - - - - Deputy Clerk

Certificate of Exhibits - D (MISC28)
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CERTIFICATE OF SERVICE

I certify that on this date, I served a copy of the attached to:
Ian Duncan Smith
Katherine Jill Bolton

iansmithlaw@gmail.com
reception@kj bolton law. com

[X] By E-mail
[X] By E-mail

Jim Brannon
Clerk of the Court
Dated: 10/07/2019

Certificate of Exhibits - D (MISC28)

By: 'Bo/Jee
Deputy Clerk

1Jeg6nan
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Duane Siercke
vs.
Analli S Siercke

Supreme Court No. 47196
CLERK'S CERTIFICATE TO THE RECORD

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State of Idaho, in
and for the County of Kootenai, do hereby certify that the above and foregoing record in the
above-entitled cause was compiled under my direction and is a true, full and correct record of,
the pleadings and documents under Rule 28 of the Idaho Appellate Rules.

I do further certify that copies of all documents, charts and pictures offered or admitted as
exhibits in a trial or hearing in the above-entitled cause will be duly lodged with the Clerk of the
Supreme Court, along with the Court Reporter's Transcript and Clerk's Record, except that
pictures or depictions of child pornography shall not be copied and sent to the parties or the
Supreme Court unless specifically ordered by the court. Documentary exhibits in pdf format
may be sent to the Supreme Court on a CD that includes an index. All other exhibits shall be
retained by the clerk of the district court as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court on this the6th day of November 2019.
JIM BRANNON
Clerk of the Court

By: r:Bobee
Deputy Clerk

Clerk's Certificate to the Record - D (MISC30)

'Deg{man
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Duane Siercke
Plaintiff,
vs.
Analli Siercke
Defendant.

Case No. CV-2017-1996
Clerk's Certificate of Service

I, Bobee Deglman, Deputy Clerk of the District Court of the First Judicial District, of the State of
Idaho, in and for the County of Kootenai, do hereby certify that the above and foregoing Record
in the above entitled cause was electronically compiled at my direction, and is a true, full and
correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of IZI all Exhibits offered or admitted;

D

D

No Exhibits submitted;

Pre-sentence Investigation, or D Other Confidential Documents; or D Confidential Exhibits

(if applicable) to each of the Attorneys of Record or Parties in this case as follows:

CERTIFICATE OF SERVICE

I certify that onNovember 06, 2019, I served a copy of the attached to:

Ian Duncan Smith
Katherine Jill Bolton

iansmithlaw@gmail.com
reception@kj bolton law .com

Clerk's Certificate of Service - Revised 07/01/2018

[X] By E-mail
[X] By E-mail
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